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KANSAS ANNOTATIONS TO THE 
RESTATEMENT OF THE LAW OF TORTS 


THE LAW OF NEGLIGENCE 


CHAPTER 12— GENERAL PRINCIPLES 
By F. J. MorEau* 


SECTION 281. Statement of the Elements of a Cause of Action for Negligence. 


The actor is liable for an invasion of an interest of another if: 

(a) the interest invaded is protected against unintentional invasion, and 

(b) the conduct of the actor is negligent with respect to such interest or any other similar 
interest of the other which is protected against unintentional invasion, and 

(c) the actor’s conduct is a legal cause of the invasion, and 

(d) the other has not so conducted himself as to disable himself from bringing an action 
for such invasion. 


ANNOTATION — 

This first section of Cha as is general in its application. It is compendious in 
that it sets forth the four fun ntal requisites to a cause of action in negligence. It is 
taken to be almost of universal sqpiinnina: wherever the common law is in force. 

Briefly the requisites which are necessary to a cause of action in negligence are: 
(1) Duty owing; (2) Breach of that duty; (3) Causation; (4) Lack of Contributory 
Negligence. 

The first two subsections (a) and (b) are broken down by the analyses of the sub- 

uent sections in this Chapter and Chapters 13, 14, and 15; subsections (c) and (d) 
are analyzed in Chapters 16 and 17, respectively. 

Kansas cases are cited here only to show that the Kansas court has consistently 
followed the general law in holding that these four factors are necessary. 


Decisions supporting subsection (a): 
Express Co. vs. Everest, 72 Kan. 517, 83 Pac. 817; 


Butterfield vs. Springfield Life Insurance Co., 128 Kan. 510, 278 Pac. 733; 
Gibson’s Packing Box Co., 85 Kan. 346, 116 Pac. 502. 


* Assisted by Alan F. Asher, Class of 1941, and Ernest Deines, Class of 1941. 
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Decisions supporting subsection (b) : 
The three cases cited under subsection (a) ; 


Denton vs. Missouri, Kansas & Texas R. R. Co., 90 Kan. 51, 133 Pac. 558, 47 L.R.A. 
(N.S.) 820 N; 

Sheldon vs. Wichita Railroad & Light Co., 125 Kan. 476, 264 Pac. 732; 

Parman vs. Lemmon, 119 Kan. 323, 244 Pac. 227, 44 A.L.R. 1500N; 

Burrell vs. Horchem, 117 Kan. 678, 232 Pac. 1042; 

Cleghorn vs. Thompson, 62 Kan. 727, 64 Pac. 605. 


Decisions supporting subsection (c) : 
Barnhardt vs. American Glycerin Co., 113 Kan. 136, 213 Pac. 663, 31 A.L.R. 721N; 
State Highway Commission vs. Empire Oil & Refining Co., 141 Kan. 161, 40 Pac. 
(2d) 355; 
Sheldon vs. Wichita Railroad and Light Co., supra subsection (b) ; 
Butterfield case, supta, subsection (a) ; 
Williams vs. Electric Co., 102 Kan. 268, 170 Pac. 397; 
Goodaile vs. Cowley County, 111 Kan. 542, 207 Pac. 785. 


Cases supporting subsection (d) : 
Williams vs. Electric Railway Co., 102 Kan. 268, 170 Pac. 397; 
Dewald vs. Kansas City, Fort Scott Railway Co., 44 Kan. 586, 24 Pac. 1101; 


Gibson’s Packing Box Co., 85 Kan. 346, 116 Pac. 502; 
Dunlap vs. Chicago R. I. & Pac. Ry. Co., 87 Kan. 197, 123 Pac. 754. 


It should be noted in connection with this subsection that contributory negligence is 
an affirmative defense in Kansas to be pleaded and proved by the defendant. But it still 
remains true that as a matter of substantive law, conduct of this kind on the part of the 
plaintiff will bar his recovery. - 

Cruse vs. Dole, 155 Kan. 292, 124 Pac. (2) 470. 


TOPIC. 2. THE STANDARD BY WHICH NEGLIGENCE IS DETERMINED. 


SECTION 282. Negligence Defined. 


In the Restatement of this Subject, negligence is any conduct, except conduct reck- 
lessly disregardful of an interest of others, which falls below the standard established by 
law for the protection of others against unreasonable risk of harm. 


ANNOTATION — 

In the early life of the state, the court adhered to the academic classification of negli- 
gence into three degrees, slight, ordinary and gross. Union Pacific Railroad Co. vs. Rollins, 
5 Kan. 167. K. P. Railway Co. vs. Pointer, 14 Kan. 37. This classification was later 
dropped and definitely removed from the jurisprudence. Railway Co. vs. Walters, 78 
Kan. 39, 96 Pac. 346. Crecelius vs. Railway Co., 92 Kan. 91, 139 Pac. 1194. Stout vs. 
Gallemore, 138 Kan. 385, 26 Pac. (2) 573. Intentional wrongs are excluded from con- 
sideration here. See annotation to section 13 of the restatement, Combs vs. Thompson, 68 
Kan. 277, 74 Pac. 1127, and Hackenberger vs. Travelers Mutual Ins. Co., 144 . 607, 
62 Pac. (2) 545. 

Kansas decisions consistently follow the restatement here in excluding “conduct 
recklessly disregardful of an interest of others.” This excluded conduct is placed some- 
where between wilful injury and ordinary negligence. K. P. Railway Co. vs. Ae 39 
Kan. 531, 18 Pac. 730. Railway Co. vs. Walters, 78 Kan. 39, 96 Pac. 346. Railway Co. 
vs. Lacy, 78 Kan. 622, 97 Pac. 1025. Railway Co. vs. Baker, 79 Kan. 183, 98 Pac. 804. 
Fabac vs. St. Louis and S$. F. Railway Co., 119 Kan. 58, 237 Pac. 1019. 

When the Kansas legislature passed the guest statute in 1931 it provided that the 
host should be liable to his guest only for “gross and wanton negligence.” The deter- 
mination of the meaning of these words caused the court to review all the cases over 
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again and to say again that gross and wanton negligence was something entirely different 
from negligence. Stout vs. Gallemore, 138 Kan. 385, 26 Pac. (2) 573. Sayre vs. Mal- 
colm, 139 Kan. 378, 31 Pac. (2) 8. Ewing vs. Edwards, 140 Kan. 325, 36 Pac. (2) 
1021. Aduddell vs. Brighton, 141 Kan. 617, 42 Pac. (2) 555. See notes 10 J. B. K. 
419 and 4 J. B. K. 170. 

The decisions agree that negligence is conduct which falls below the standard. 
“Negligence is conduct which creates an undue risk of harm.” Farmer vs. Central Mutual 
Insurance Co., 145 Kan. 951, 67 Pac. (2) 511. See also Stout vs. Gallemore, supra, and 
all the cases cited to the guest statute and Consolidated Electric Light and Power Co. vs. 
Koepp, 64 Kan. 735, 68 Pac. 608. Combs vs. Thompson, 68 Kan. 277, 74 Pac. 1127. 
Express Co. vs. Everest, 72 Kan. ‘517, 83 Pac. 817. Filson vs. Express Co., 84 Kan. 614, 
114 Pac. 863. Dye vs. Rule, 138 Kan. 808, 28 Pac. (2) 758. 


SECTION 283. Conduct of a Reasonable Man; the Standard. 


Unless the actor is a child or an insane person, the standard of conduct to which he 
must conform to avoid being negligent is that of a reasonable man under like circum- 
stances. 


ANNOTATION — 

After the so-called degrees of negligence were taken out of the law, due care became 
the test, and the lack of due care is negligence. “Due care in respect to specific circum- 
stances is thought of as that care which an ordinarily careful, intelligent, prudent person 
should and would normally exercise under like circumstances.” Stout vs. Gallemore, 138 
Kan. 385, 26 Pac. (2) 573. Other cases which have described the standard in other 
words are: Lobenstein vs. McGraw, 11 Kan. 645; Consolidated Electric Co. vs. Koepp, 
64 Kan. 735, 68 Pac. 608; Maddock vs. Riggs, 106 Kan. 808, 190 Pac. 12; Cleghorn vs. 
Thompson, 62 Kan. 727, 64 Pac. 605; Combs vs. Thompson, 68 Kan. 277, 74 Pac. 1127. 
Kansas decisions agree that children do not have to come up to the reasonable man stand- 
ard. Greiving vs. La Pointe, 156 Kan. 196, 131 Pac. (2) 898. A child is bound to use 
such reasonable care as one of his age and mental capacity is capable of using. A. T. and 
St. Fe Railway Co. vs. Todd, 54 Kan. 551, 38 Pac. 804. Setfert vs. Schaible, 81 Kan. 
323, 105 Pac. 529. Negligence cannot be attributed to a child of two years and four 
months. Mo. Pac. Railway Co. vs. Prewitt, 7 Kan. app. 556, 51 Pac. 923. It must be 
noted that these cases passing upon the care which infants must exercise are all cases in 
which infants were plaintiffs, so that it was a question whether their negligence would 
bar their recovery against adults who were themselves at fault rather than situations in 
which infants were being sued for damages resulting from their own negligent conduct. 
The latter type of case is not plentiful but no doubt the same standard is applied in 
such cases. - 

Kansas decisions in disagreement with this section hold insane persons to the same 
standard as normal adults. Certainly this is true where a non-negligent person suffers 
injury from the conduct of an insane person where such conduct falls short of the reason- 
able man standard. Seals vs. Snow, 123 Kan. 88, 254 Pac. 348. In Long vs. C. K. and 
W. Railway Co., 48 Kan. 28, 28 Pac. 977, the court said, “An insane person is civilly 
liable to make compensation in damages to persons injured by his acts.” By hypothesis, 
an insane person cannot act within the meaning of section 2 of the restatement which 
defines an act as an external manifestation of the actor's will. Being unable to act he 
cannot be at fault. Therefore, the liability of a truly insane person is one imposed upon a 
person without fault. The decision of Seals vs. Snow rests solely in public policy — to 
encourage the parents and relatives of insane persons to become in fact their brother's 


SECTION 284. Negligent Conduct; Act or Failure to Act. 
Negligent conduct may be either: 


(a) an act which the actor as a reasonable man should realize as involving an unreason- 
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able risk of causing an invasion of an interest of another, or 
(b) a failure to do an act which is necessary for the protection or assistance of another 
and which the actor is under a duty to do. 


ANNOTATION — 

Kansas decisions in accord with this section are numerous. Negligence may arise 
from failure to act with due care or from failure to act at all or as it is often said, negli- 
gence may arise “from acts of commission or from omission.” Stout vs. Gallemore, 138 
Kan. 385, 26 Pac. 573. In Dye vs. Rule, 138 Kan. 808, 28 Pac. (2) 758, and Consoli- 
dated Electric Light and Power Co. vs. Koepp, 64 Kan. 735, 68 Pac. 608, the court had 
to determine what amounted to due care in handling “dangerous instrumentalities” — 
acts of omission in both instances — the first case dealing with denatured alcohol, the 
second with an electric current. This section was cited with approval in two recent cases— 
ng “sone vs. Travelers Mutual Ins. Co., 144 Kan. 607, 62 Pac. (2) 545. Montague 
vs. Burgerboff, 152 Kan. 124, 102 Pac. (2) 1031. 


TOPIC 3. AGENCIES BY WHICH NEGLIGENCE IS DETERMINED. 
SECTION 285. Standard of Conduct Defined by Legislature, Court or Jury. 


The standard of conduct of a reasonable man 

(a) may be established by a legislative enactment or a judicial decision, or 

(b) may be applied to the facts of the case by the trial judge or the jury, if there be no 
such legislative enactment or judicial decision. 


ANNOTATION — 

Subsection (a) is adhered to in Kansas. The standard of conduct has been estab- 
lished by legislative enactment in many situations. The standard of conduct relating to 
the driving of automobiles has been integrated into a complete chapter of the statutes 

in 1935. See Chapter 8 of the supplement to the General Statutes of Kansas for 
1935. Cases which have construed legislation of this type include the following: Caspar 
vs. Lewin, 82 Kan. 604, 109 Pac. 657, involving a factory act requiring safeguarding of 
machinery. It was in this case that Justice Burch stated the attituce of this court toward 
legislative duty. Counsel argued that the question of negligence should go to the jury, 
but the court through Justice Burch ruled that to ask the jury to pass upon the question of 
negligence after the legislature had spoken would be tantamount to asking a jury to say 
when it is proper to violate the law. Denton vs. Railway Co., 90 Kan. 51, 133 Pac. 558, 
statute making it a misdemeanor for a Railway Company to allow cars to stand across 
highways for more than ten minutes; Giles vs. Ternes, 93 Kan. 140, 143 Pac. 491, 
requirement that automobiles be equipped with lights; Pinson vs. Young, 100 Kan. 452, 
164 Pac. 1102, ordinance setting forth manner in which dynamite was to be stored; 
es vs. Union Pacific Rid. Co., 102 Kan. 569, 171 Pac. 647, statute requirin 
railroad companies to have their repair men protected by sheds; Long vs. Mo. Pac. Rail- 
way Co., 114 Kan. 40, 216 Pac. 1079 regulating the speed of trains in cities; Burrell vs. 
Horchem, 117 Kan. 678, 232 Pac. 1042, statute prohibiting youngsters under age of 
fourteen years from driving automobiles; Parman vs. Lemmon, 119 Kan. 323, 244 Pac. 
227, statute making it a crime to place firearms in the hands of minors and persons of 
unsound mind; Roman vs. St. Louis S. F. Railway Co., 120 Kan. 585, 245 Pac. 115, 
statute setting minimum standards for fences along rights of way; Williams vs. State 
Highway Commission, 134 Kan. 810, 8 Pac. (2) 946, statute making it unlawful for the 
commission to maintain a defective highway. The guest statute is a illustration of 
the rule that legislatures may establish the standard of care in certain relationships. 

The standard of care may be established by judicial decision. The most common 
situation in which judicial decision controls is that in which railway companies are sued 
for damages by those injured by trains. Generally speaking, people injured by trains are 
guilty of contributory negligence as a matter of law. “More than a dozen times, this court 
has said that a traveler must look and listen for approaching trains before attempting to 

















KANSAS ANNOTATIONS 239 


cross railroad tracks, and that if he fails to do so and is injured in consequence thereof, 

cannot be recovered for such injury ...If he fails to do so, he is guilty of such 
contributory negligence as will prevent his recovery for any injuries sustained, and there 
is nothing to submit to the jury.” Jacobs vs. A. T. and S. Fe. Rly. Co., 97 Kan. 247, 154 
Pac. 1023. Numerous cases are cited to this point. Standards of this kind usually evolve 
where a certain type of case recurs with some frequency. In time factual situations develop 
giving a standard in terms of fact instead of on principle. Such standards are for these 
reasons similar to legislative ones. Railroad cases developed such standards and more 
recently such standards have arisen in automobile accident cases. Other railroad cases are 
Corley vs. A. T. & S. Fe Rly. Co., 90 Kan. 70, 133 Pac. 555; Wehe vs. Railway Co., 97 
Kan. 794, 156 Pac. 742; Williams vs. Railway Co., 102 Kan. 268, 170 Pac. 397; Pokora 
vs. Wabash Railroad Co., 290 U. S. 624, 292 U. S. 98; Culp vs. New, and The Mo. Pac. 
Rly. Co., 154 Kan. 47, 114 Pac. (2) 819. Railroad Co. vs. Brock, 64 Kan. 90, 67 Pac. 538. 

In automobile cases, a guest is under an obligation to look out for his own safety, and 
failure to so act is negligence as a matter of law. That is the standard set by judicial deci- 
sion. Darrington vs. Campbell, 150 Kan. 407, 94 Pac. (2) 305; Eldredge vs. Sargeant, 
150 Kan. 824, 96 Pac. (2) 870. 

Subsection (b) applies in individual cases in which the standard is set by the court 
or jury without the precedent of a statute or line of judicial decisions. This rule as set 
forth in Pointer vs. Kansas Pacific Rly. Co., 14 Kan. 37 is as follows: 

“This question of negligence is said to be a mixed question of law and fact. 

When the facts are disputed, it makes a question for the jury. When the facts are 

undisputed, and but one deduction is to be drawn from them, there is simply a 

question of law for the court.” 

In Cleghorn vs. Thompson, 62 Kan. 727, 64 Pac. 605, the court took the responsibility 
of saying that there was no negligence, saying, “... it is first the duty of the court to say 
whether upon the undisputed facts, or facts taken most favorably to the plaintiff, negli- 

ce can be inferred. . . . This is not a question as to the weight or quantity of the evi- 
dence but rather as to the nature or quality of the evidence.” 

Bolin vs. Ballinger, 131 Kan. 685, 293 Pac. 472. ‘But where the shooting is done, 
as in this case, in a thickly settled community, it is negligence as a matter of law to shoot 
without first making sure that no injury can happen to persons or property by the dis- 
charge of firearms.” 

See also, Lane vs. A. T. & S. Fe. Rly. Co., 151 Kan. 113, 98 Pac. (2) 403, contribu- 
tory negligence of plaintiff is for jury. See also Harshaw vs. Kansas City Public Service 
Co., 154 Kan. 481, 119 Pac. (2) 459; Bass vs. Hunt, 151 Kan. 740, 100 Pac. (2) 696, 
negligence of defendant was for jury. Christie vs. A. T. and S. Fe Rly. Co., 154 Kan. 
713, 121 Pac. (2) 208, negligence of plaintiff was for the court. Hickey vs. Fox Ozark 
Theatre Corporation, 156 Kan. 137, 131 Pac. (2) 671, negligence of defendant was for 
the court. 


TrrLe A— FUNCTION OF LEGISLATURE. 


SECTION 286. Violations Creating Civil Liability. 
The violation of a legislative enactment by doing a prohibited act, or by failing to do 

a required act, makes the actor liable for an invasion of an interest of another if: 

(a) the intent of the enactment is exclusively or in part to protect an interest of the other 
as an individual ; and 

(b) the interest invaded is one which the enactment is intended to protect; and, 

(c) where the enactment is intended to protect an interest from a particular hazard, the 
invasion of the interests results from that hazard; and, 


(d) the violation is a legal cause of the invasion, and the other has not so conducted 
himself as to disable himself from maintaining an action. 
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ANNOTATION — 

The use of the conjunction ‘‘and” between the subsections of this section indicates 
that all four factors must be present before civil liability will arise from a violation of a 
legislative enactment. 

Subsection (a) is followed in Kansas. 

Sheldon vs. Wichita Railroad and Light Co., 125 Kan. 476, 264 Pac. 732. A Wichita 
ordinance forbade street car operators to permit cars to remain standing unattended. A 
ten-year-old girl was injured when she walked into a passing automobile after emerging 
from behind a standing street car. The court said, “It (the ordinance) made no provi- 
sion for private right of action and plaintiff may not recover unless the ordinance was 
enacted to protect her as an individual against the c uences of the conduct of which 
she complains. The ordinance was enacted to relieve public travel on the streets of the 
city from blockade, congestion and delay.” 

Denton vs. Railway Co., 90 Kan. 51, 133 Pac. 558. ‘“The object of the statute must 
be looked to in order to determine who may invoke its benefit.” 

Giles vs. Ternes, 93 Kan. 140, 143 Pac. 491. The statute requiring automobiles to 
be lighted was passed for “‘the safety of all those using the highway.’ 

Caspar vs. Lewin, 82 Kan. 604, 109 Pac. 657. The factory act was passed for the 
protection of employees. 

ws aap vs. Railroad Co., 102 Kan. 569, 171 Pac. 647. Statute requiring that 
repairs on cars be made in sheds was passed for protection of employees. 


Walker vs. Faelber, 102 Kan. 646, 171 Pac. 605. Statute made it unlawful to oper- 
ate a motorcycle outside of a town or village at a speed greater than 25 miles per hour. 
Defendant so operated his machine oe ap horses in an adjoining field. 
Held the statute was passed to protect users 0 highway and that plaintiff was out- 
side its scope. . 

Long vs. Railroad Co., 114 Kan. 40, 216 Pac. 1079. 

Subsection (b) is followed in Kansas. 

Ramon vs. Railroad Co., 120 Kan. 585, 245 Pac. 115. Defendant's fence was two 
inches higher from the ground than the statute called for so that plaintiff's cows lifted the 
gate, wandered onto the right of way and were killed. Held the plaintiff's interest was 
one intended to be protected by the statute. See also Parman vs. Lemmon, 119 Kan. 323, 
244 Pac. 227. 

Subsection (c) is followed in Kansas. 

Sheldon vs. Wichita Railroad and Light Co., supra. 

“The ordinance was not framed to provide individual pedestrians and auto 
drivers with clear views, and because the object was to promote public and not pri- 
vate interest, the ordinance did not protect against the particular kind of hazard 
which was encountered. . . . Since the ordinance did not protect against the particu- 
lar hazard encountered — obstructed view — but protected the general public inter- 
est in unobstructed flow of street traffic, the court is not concerned with causation.” 
See also Denton vs. Railway Co., 90 Kan. 51, 133 Pac. 558, and Defenbaugh vs. 
Railroad Co., supta. McCausland vs. File, 141 Kan. 122, 40 Pac. (2) 323. 
Subsection (d) is followed in regard to the requirement that the statutory violation 

must be a proximate cause of plaintiff's loss, and is generally followed in regard to the 
limitation that plaintiff must not be guilty of contributory negligence. There are excep- 
tions however with reference to the latter point. 

The a as to causation is found in: Jacobs vs. Hobson, 148 Kan. 107, 79 
Pac. (2) 861; Williams vs. Electric Rly. Co., 102 Kan. 268, 170 Pac. 397; Carson vs. 


Railway Co., 103 Kan. 138, 172 Pac. 1000; Cooper vs. Railway Co., 117 Kan. 703, 232 
Pac. 1024; ges vs. A. T. & S. Fe Rly. Co., 132 Kan. 282, 295 Pac. 687; Vance vs. 
Union Pac. Rid. Co., 133 Kan. 11, 298 Pac. 764; Zumbrun vs. City of Osawatomie, 135 
Kan. 26, 10 Pac. (2) 3; McCausland vs. File, 141 Kan. 122, 40 Pac. 323. 
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The following cases hold that the contributory negligence of the plaintiff will pre- 
vent his recovery from the defendant notwithstanding de endant is guilty of violating a 
~— duty: Brim vs. A. T. & S. Fe Rly. Co., 136 Kan. 159, 12 Pac. (2) 715; Cooper 
vs. Railway Co., 117 Kan. 703, 232 Pac. 1024; Williams vs. Electric Railroad Co., 102 
Kan. 268, 170 Pac. 397; Bunting vs. Railway Co., 100 Kan. 165, 163 Pac. 801; Vance vs. 
Union Pac. Rid. Co., 133 Kan. 11, 298 Pac. 764; McCune vs. Thompson, 147 Kan. 57, 
75 Pac. (2) 294. 

Exceptions to this rule are: Caspar vs. Lewin, 82 Kan. 604, 109 Pac. 657. The court 
interpreted the Factory Act as having abrogated the defense of contributory negligence in 
that it does not restate a common law action, but gives a statutory remedy for the enforce- 
ment of a positive duty in the interest of the public welfare. See also Gambill vs. Brown, 
82 Kan. 840, 109 Pac. 670; Railway Co. vs. Paxton, 75 Kan. 197, 88 Pac. 1082; Bailey 
vs. Spelter Co., 83 Kan. 230, 109 Pac. 791; Weeks vs. Packing Co., 90 Kan. 365, 133 
Pac. 713. 


SECTION 287. Effect of Provision for Penalty. 


The existence in a legislative enactment of a provision for the imposition of a penalty 
for doing a prohibited act or failing to do a required act is immaterial in determining 
whether the actor is subject to liability for an invasion of the interest of another; but if 
the penalty is payable to the person whose interest is invaded by the violation of the 
enactment, the recovery of the penalty is the exclusive remedy of such person, unless a 
contrary intention plainly appears. 


ANNOTATION — 

Section 287 is followed in Kansas. 

Sheldon vs. Wichita Railway and Light Co., 125 Kan. 476, 264 Pac. 732. The ordi- 
nance provided that the Company's employees responsible for the violation thereof should 
be deemed guilty of a misdemeanor, and punishable by fine. The court examined at 
length the legislative intent here, which it would not have found necessary if a provi- 
sion for a penalty would have been deemed to negative any possible liability in tort. 

The new uniform act regulating traffic on highways, Article 5, of Chapter 8, Kansas 
Revised Statutes, provides that the violation of the act is a misdemeanor punishable by 
fines. Kansas Revised Statutes, 8-5,125. Yet it is well known that in civil actions for 
damages resulting from failures to comply with the statute, such failures constitute negli- 
gence per se. Harrison vs. Travelers Mutual Casualty Co., 156 Kan. 492, 134 Pac. (2) 
681; Hurla vs. Capper Publications, Inc., 149 Kan. 369, 87 Pac. (2) 552. 


SECTION 288. Violations Creating No Civil Liability. 


The violation of a legislative enactment by doing a prohibited act or by failing to do 

a required act, does not make the actor liable for an invasion of an interest of another 

caused thereby, if the enactment is designed exclusively: 

(a) to protect the interests of the state or municipality, as such, or 

(b) to secure to individuals the enjoyment of rights or privileges to which they are 
entitled only as members of the public, or 

(c) to impose upon the actor the performance of a service which the state or municipal- 
ity undertakes to give to the public, except where the actor is under a contract duty 
to perform a service which the state or municipality is under a legal duty to give. 


ANNOTATION — 

Subsection (a) is followed in Kansas. 

Wilson vs. Rogers, 140 Kan. 647, 38 Pac. (2) 124, plaintiff driving without having 
obtained the required statutory license is not precluded from recovering from a negligent 
driver who collided with plaintiff's car. On the other hand such a plaintiff may not 
recover from a negligent municipality or other state agency under the same circumstances 
— the theory being that the failure to obtain the license renders the plaintiff a trespasser 
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upon the highway as against the state, but not as against other users of the highway. 
McCarry vs. Center Township, 138 Kan. 624, 27 Pac. (2) 265. This type of case, of 
course, is often sustained on the theory that the necessary casual relation between the 
violation and the injury is missing. See also Jacobs vs. Hobson, 148 Kan. 107, 79 Pac. 
(2) 861. 

Subsection (b) seems to be followed. 

Denton vs. Railway Co., 90 Kan. 51, 133 Pac. 558. Statute made it unlawful to 
allow trains to block crossings for longer periods than ten minutes. Such violation 
obstructed plaintiff's vision and injury resulted. The court found that the legislative intent 
was to prevent obstructions or obstacles to travel, and denied recovery on this theory. It 
is submitted that this is clearly a case in which the violation affected the plaintiff only as 
a member of the traveling public and therefore squarely within the principle of this 
subsection. Sheldon vs. Wichita Railroad and Light Co., supra. 

Subsection (c) is followed. Mott vs. Water Co., 48 Kan. 12, 28 Pac. 989. Water 
company held not liable to the citizen for its breach of the city ordinance in failing to 
furnish water pressure as required thereby. The court discusses the problem on the con- 
tract theory and merely states there is no liability in tort either. The case indicates that 
the court was under the impression that the city was not under an absolute duty to fur- 
nish water to its citizens, and under this theory the decision is in accord with this sub- 
section. 

See also City of Winfield vs. Water Co., 51 Kan. 70, 32 Pac. 663. But Jenree vs. 
Street Railway Co., 86 Kan. 479, 121 Pac. 510, is definitely in point. A Railway Com- 
pany was given a contract to maintain a street railway in the city of Kansas City and 
agreed to maintain its tracks in safe condition pursuant to a city ordinance. Plaintiff was 
injured as a result of the breach of the company’s legislative duty and was held entitled 
to recover directly against the Railway Company. Burch J. distinguished the Mott Water 
Company case in accordance with the provisions of this subsection of the restatement. 
There, the city was under no duty to furnish water nor pay the damages resulting from 
the lack of it, while in the Jenree case the city had a duty to keep its streets safe and to 
pay all damages which result proximately from a breach of such duty. 


TITLE B. FUNCTION OF COURT AND JURY; FACTORS IMPORTANT IN 
DETERMINATION OF STANDARD OF REASONABLE CONDUCT. 


SECTION 289. When the Actor Should Recognize the Existence of Risk. 


The actor should recognize that his conduct involves a risk of causing an invasion of 

another’s interest, if a person, 

(a) possessing such perception of the surrounding circumstances as a reasonable man 
would have, or such superior perception as the actor himself has, and 

(b) possessing such knowledge of other pertinent matters as a reasonable man would 
have or such superior knowledge as the actor himself has, and 

(c) correlating such perception and knowledge with reasonable intelligence and judgment 
would infer that the act creates an appreciable chance of causing such invasion. 


ANNOTATION — 

The section states that the basis for determining when there is a duty to act involves 
three elements, the perception of circumstances of the reasonable man, the knowledge of 
pertinent matters of the reasonable man and the action of reasonable intelligence thereon, 
all revealing an appreciable chance of causing harm to another person’s interest. Appreci- 
able means perceptible or capable of being estimated. 


This section is followed in Kansas. 


eb vs. Thompson, 62 Kan. 727, 64 Pac. 605. 
Railway Co. vs. Columbia, 65 Kan. 390, 69 Pac. 338. 


Defendant company permitted large grain doors to remain near its station. A wind 
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blew them on the track derailing plaintiff's engine. Held for defendant because reasonable 
care and caution did not require the agents of the defendant to foresee or anticipate that 
from the operation of ordinary forces these doors would be lifted and carried on the track. 
There was thus no appreciable chance of harm reasonably discernible. 

lola Portland Cement Co. vs. Moore, 65 Kan. 762, 70 Pac. 864; Railway Co. vs. 
Perry, 67 Kan. 515, 73 Pac. 105; Stephenson vs. Corder, 71 Kan. 475, 80 Pac. 938; 
Adams vs. Railway Co., 93 Kan. 475, 144 Pac. 999. “It is common knowledge that 
trains are often run, that are not upon schedule time, and that regular trains are often 
delayed.” So there was a duty to use senses at all times in approaching a railroad track. 

Weir vs. Railway Co., 108 Kan. 610, 196 Pac. 442, one walking on a street close to 
a street car track must take heed that the ends of street cars sweep around when they 
are run around curves. 

Crow vs. Colson, 123 Kan. 702, 256 Pac. 971. 

Clemm vs. A. T. & S. Fe Rly. Co., 126 Kan. 181, 268 Pac. 103. 

Railroad Co. vs. Gallagher, 68 Kan. 424, 75 Pac. 469, street-sweeper killed by a 
street car. The question was as to his contributory negligence. The court said, 


“It is true that a reasonably prudent man may be mistaken or be deceived, but 
if so, and if his conclusion from the facts as they appear to him be erroneous, and 
injury result, he is nevertheless guiltless of contributory negligence, for the law does 
not measure human conduct in such cases by any higher standard of care than that 
which such a man would exercise.” 


Capps vs. Carpenter, 129 Kan. 462, 283 Pac. 655. A father gave a to his 
mischievous son who then shot plaintiff in the eye. Held the father liable onan he 
knew, or from known facts should have known his son’s propensities. But for this knowl- 
edge the father would not have been liable. 


Davies vs. Shawver, 134 Kan. 772, 8 Pac. (2) 953; Sawhill vs. Casualty Reciprocal 
Exchange, 152 Kan. 735, 107 Pac. (2) 770. Evidence of physical facts and circum- 
stances may be sufficient to warrant a finding that defendant was negligent even in the 
absence of the testimony of an eye-witness. 


The decisions sustain the proposition that actors must perceive, know and_-correlate 
their perceptions and knowledge with reasonable intelligence to determine whether there 
is an appreciable chance that conduct will cause harm to the interest of another. 


Electric Light Co. vs. Healy, 65 Kan. 798, 70 Pac. 884. Defendant Power Co. 
strung its wires on a bridge which constituted part of a street. It caused timbers to extend 
out from the bridge and its wires were placed thereon one or several feet out from the 
boards which formed the floor of the bridge. The sides of the bridge were guarded by 
iron railings several feet high. The wires were defectively insulated, and boys were 
known to play on the railing. Young Healy came in contact with the wires and was 
killed. Defendant emphasized that the bridge, the railing and the elevation were the 
attractive things and not its wires. The court held that in cases of this kind the defend- 
ant is charged with knowledge that its dangerous instrumentality was placed in proximity 
to things that were attractive. 

“If one maintains a dangerous instrumentality on his own premises, immedi- 
ately against the premises of another, and within the sphere of the attractive influ- 
ence of something on the latter and a third party is injured venturing on the latter, 
he would seem entitled to a recovery; that is assuming the necessary knowledge to 
charge the derelict party.” 

For a similar case see Railroad Co. vs. Matson, 68 Kan. 815, 75 Pac. 503. 


SECTION 290. What the Actor Is Assumed to Know. 


For the purpose of determining whether the actor should recognize that his conduct 
involves a risk, he is assumed to know 


(a) the qualities and habits of human beings and animals and the qualities, characteris- 
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tics and capacities of things and forces in so far as they are matters of common 
knowledge at the time and in the community ; and 

(b) the common law, legislative enactments and _— customs in so far as they are 
likely to affect the conduct of the other or third persons. 


ANNOTATION — 

This subsection (a) is followed in Kansas. 

Sawyer vs. Sauer, 10 Kan. 466. A stagecoach owner hired a driver who became 
intoxicated on the job and injured a passenger. The owner is liable if he knew the man 
to be a drunkard or if it was generally known in the community. 

Filson vs. Express Co., 84 Kan. 614, 114 Pac. 863. Defendant left plaintiff's pack- 
age in its depot overnight and a burglar stole it. Held that defendant must know that 
some human beings will steal. But see Fraser vs. Railway Co., 101 Kan. 122, 165 
Pac. 831. 

Capps vs. Carpenter, 129 Kan. 462, 283 Pac. 655. Father who gave gun to his 
son was chargeable with knowledge that his son was a mischievous boy. 

Balano vs. Nafziger, 137 Kan. 513, 21 Pac. (2) 896. Plaintiff had right to assume 
that party approaching on the wrong side of the road would get on his own proper side 
in time to avoid a collision. 

Clark vs. Powder Co., 94 Kan. 268, 146 Pac. 320; Gas Co. vs. Carter, 65 Kan. 
565, 70 Pac. 635; Senning vs. Interurban Railway Co., 101 Kan. 78, 165 Pac. 863. 
Plaintiff was chargeable with knowledge that a street car swings around when it turns, 
and plaintiff must act in accordance with such known danger. 

A. T. & S. Fe Co. vs. Schriver, 80 Kan. 540, 103 Pac. 894. Person crossing a rail- 
road may not act on the assumption that a train will be moving at usual speed for it may 
be running at any speed. Nor may he assume that trains are running on schedule for it 
is common knowledge that special trains are often running and that regular trains are 
often off schedule. Adams vs. Railway Co., 93 Kan. 475, 144 Pac. 999; Bush vs. Rail- 
road Co., 62 Kan. 709, 64 Pac. 624. 

O’Connell vs. Lusk, 122 Kan. 186, 250 Pac. 1059. An automobile driver must take 
note of weather conditions such as fog and rain and of objects obstructing his view, and 
operate his car with due regard to the safety of others under the circumstances limiting 
his ability to see. So in the case of dust storms or clouds. Robinson vs. Short, 148 Kan. 
134, 79 Pac. (2) 903. Berry vs. Weeks, 146 Kan. 969, 73 Pac. (2) 1086. 

Dye vs. Rule, 138 Kan. 808, 28 Pac. (2) 758, one handling denatured alcohol, 
whatever its degree of inflammability, is under a duty to use that degree of care com- 
mensurate with the danger involved in its storage and use. 

Carlisle vs. Union Public Service Co., 137 Kan. 636, 21 Pac. (2) 395. Defendant 
placed its gas regulator in an alley where it was hit by a truck. Held this was negligent 
conduct as interference from motor vehicles was foreseeable and therefore to be guarded 
against. See also Sternback vs. Consolidated Gas Utilities Corporation, 151 Kan. 81, 98 
Pac. (2) 162. Electric Light Co. vs. Healy, 65 Kan. 798, 70 Pac. 884. 

Subsection (b) is followed in Kansas. 

McComas vs. Clements, 137 Kan. 681, 21 Pac. (2) 895. Balano vs. Nafziger, 
supra. Keir vs. Trager, 134 Kan. 505, 7 Pac. (2) 49. One driving on an arterial high- 
way is entitled to assume that the driver of a car on a secondary highway will abide by 
the statutory requirement of stopping at the stop sign. 

See also Marshall vs. Boucher, 152 Kan. 697, 107 Pac. (2) 698. 


SECTION 291. Unreasonableness; How Determined; Magnitude of Risk and Utility of 
the Conduct. 

(1) Where an act is one which a reasonable man would recognize as involving a risk of 

harm to another, the risk is unreasonable and the act is negligent if the risk is of 





KANSAS ANNOTATIONS 245 


such magnitude as to outweigh what the law regards as the utility of the act or of 
the particular manner in which it is done. 

(2) The duties to take positive action for the protection of another stated in Sections 316 
to 325 are limited to situations in which the risk involved in inaction is of such 
magnitude as to outweigh what the law regards as the utility of permitting the 
actor to remain inactive. 


ANNOTATION — 

Subsection (1) finds support in some of the Kansas decisions. 

Railway Co. vs. Williams, 56 Kan. 333, 43 Pac. 246. Railway Company was 
defendant in a negligence action and the negligence charged was that it permitted obstruc- 
tions to the view of its tracks. The court distinguished between unnecessary and neces- 
sary obstructions. And in determining whether its conduct was below the standard, the 
utility of the obstructions was of vital importance. See also Corley vs. Railway Co., 90 
Kans. 70, 133 Pac. 555 where the same distinction was made. When the obstructions are 
needless or useless it is easy to find that the risk outweighs the utility of the conduct. 
Of course all activity involves some risk. Certainly, the operation of any conveyance 
involves considerable risk, but the utility of conveyances outweighs these incidental risks. 
It is only where risk is unreasonable that conduct must cease. 

A. T. and S. Fe. Rid. Co. vs. Schriver, 80 Kan. 540, 103 Pac. 994. A railroad com- 
pany may run its trains at such speeds as the business policies or necessities of the com- 

y may require. Yet as speeds are increased so are many risks which must yield to 
the greater utility involved. 

In Koger vs. Keller, 120 Kan. 196, 243 Pac. 294, a motorcycle policeman was going 
to a fire with the fire department when his motorcycle collided with defendant’s truck. 
Both machines were being driven faster than the city speed limit. The motorcycle police- 
man was entitled to recover because he was, by special statute, permitted to exceed the 
speed limit. This is a situation where a statute safeguards the conduct in the interest of 
its great utility. Section 291 seeks the same result by judicial decision. See also Kansas 
City vs. McDonald, 60 Kan. 481, 57 Pac. 123, and Spellman vs. Street Railway Co., 87 
Kan. 415, 124 Pac. 363. 

Subsection (2). The cases supporting the provisions contained in Sections 316 to 
325 do not emphasize the utility idea, but it would seem that the balancing of risk and 
utility in those cases should underly the making of the decision as well as in the cases 
cited as supporting subsection (1) of this section. 

SECTION 292. Factors Considered in Determining the Utility of the Actor's Conduct 

In determining what the law regards as the utility of the actor’s conduct for the 
purpose of determining whether the actor is negligent, the following factors are 
important: 

(a) the social value which the law attaches to the interest which is to be advanced or 
protected by the conduct, 

(b) the extent of the chance that this interest will be advanced or protected by the par- 
ticular course of conduct, and 

(c) the extent of the chance that such interest can be adequately advanced or protected 
by another and less dangerous course of conduct. 


ANNOTATION — 

One finds little language in the Kansas decisions which specifically refers to the 
considerations listed in this section, but no doubt these factors are implicit in the back- 
ground of the cases. In the early case of Union Pacific Railway Co. vs. Rollins, 5 Kan. 
98, it appeared that five head of cattle belonging to plaintiff were killed by one of 
defendant's trains. It was the first case of its kind in Kansas. In fact it was the first real 
negligence case in the state. The trial judge tried the case on the theory that the common 
law of England was not applicable because the custom of permitting cattle to roam the 
Prairies had abrogated it in this respect. The supreme court reversed this holding, find- 
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ing the plaintiff a wrongdoer in allowing his cattle to trespess upon the defendant's 
property, and returning the case for a new trial. The social value of defendant's conduct 
is emphasized by Judge Valentine as follows: 

“It is of the utmost importance that railway tracks be kept free and clear from 
all obstructions, so that trains may be punctual in all their arrivals and departures, 
and may make all their various connections with unerring certainty. The business of 
the country demands it; the traveling public demand it; the post office department 
and the reading public demand it; and human life and human security demand it. 
By what right do the owners of trespassing cattle stop trains and endanger the lives 
of human Siteas? By what right do they increase the risk of railroad companies by 
making it more hazardous for them to run their trains?” 

That a new ae of values took place is evident in the later case of Larkin vs. 
Taylor, 5 Kan. 260. Defendant's stock broke through plaintiff's insufficient fence and 


damaged plaintiff's crops. Held for the defendant for by this time the law of inclosures 
had been passed. According to this statute a crop owner was duty bound to protect the 
same with a lawful fence. This is clearly a change in the law due to a balancing of 
interests — the right to exclusive possession of land and the right to have cattle graze 
freely. The latter right was deemed of greater social value or the other could be ade- 
quately protected by another less dangerous course of conduct, i. e., fence building. 


SECTION 293. Faitors Considered in Determining the Magnitude of the Risk. 
In determining the magnitude of the risk for the purpose of determining whether 

the actor is negligent, the following factors are important: 

(a) the social value which the law attaches to the interests which are imperiled ; 

(b) the extent of the chance that the actor’s conduct will cause an invasion of any inter- 
est of the other or of one of a class of which the other is a member ; 

(c) the extent of the harm likely to be caused to the interests imperiled; and 

(d) the number of persons whose interests are likely to be invaded if the risk takes 
effect in harm. 


ANNOTATION — 

See the cases cited in the annotation to the preceding section. The quotations from 
the comments upon those cases are equally applicable to this section. 

See also, Kansas City vs. McDonald, 60 Kan. 481, 57 Pac. 123; Spellman vs. Street 
Railway Co., 87 Kan. 415, 124 Pac. 363; Koger vs. Keller, 120 Kan. 196, 243 Pac. 294. 
In support of its generous attitude towards the wide application of the attractive nuisance 
doctrine as stated in Section 339 of the restatement, the Kansas court has frequently 
emphasized the importance of safeguarding human life. Kansas City Central Railway Co. 
vs. Fitzsimmons, 22 Kan. 686; Price vs. Water Co., 58 Kan. 551, 50 Pac. 450; Ramon 
vs. City of Leavenworth, 90 Kan. 379, 133 Pac. 551. 


SECTION 294. Conduct Involving Risk of Harm to a Third Person. 

In determining whether the conduct of the actor is negligent towards another, the 
fact that it involves an unreasonable risk of harm to a third person may in certain situa- 
tions be considered. 


ANNOTATION — 

Section 294 is followed in Kansas. 

Condiff vs. K. C. Ft. Scott & G. Railroad Co., 45 Kan. 256, 25 Pac. 562. Exposure 
of life by an employee to save other lives is neither wrongful nor negligent unless made 
under circumstances constituting rashness in the judgment of reasonably prudent persons. 

McCallion vs. Railway Co., 74 Kan. 785, 88 Pac. 50. 

Hutton vs. Oil Co., 108 Kan. 197, 194 Pac. 925. Search of our recent decisions 
reveals no case similar to Francis vs. Fitzpatrick, 89 F. (2) 813, where a cab driver was 
confronted with different duties to his passengers and to other users of the streets. 
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SECTION 295. Conduct Involving Risk to Another and a Third Person. 

The fact that the actor's only alternative is a course of conduct which involves an 
equal or greater risk of harm to a third person is a factor in determining the reasonable 
character of his conduct. 


ANNOTATION — 

Section 295 

The cases cited in the annotations to sections 294 and 296 have a bearing on this 
section, but no case has been found touching directly upon it. 


SECTION 296. Emergency. 

In determining whether conduct is negligent toward another, the fact that the actor 
is confronted with a sudden emergency not caused by his own tortious conduct which 
requires rapid decision is a factor in determining the reasonable character of his choice of 
action. 


ANNOTATION — 

Section 296 is followed in Kansas by a long line of decisions. 

Railroad Co. vs. Brock, 69 Kan. 448, 77 Pac. 86. Doctrine applied in determining 
whether plaintiff was negligent in —e a railroad track. Being in peril on the 
track he could either try to back off the track or whip his team forward without being 
held negligent as a matter of law. Edgerton vs. O’Neil, 4 Kan. App. 73, 46 Pac. 206. 
McCallion vs. Railway Co., 74 Kan. 785, 88 Pac. 50. Johnson vs. Railroad Co. 80 Kan. 
456, 103 Pac. 90. All railcoad crossing cases. 

Keil vs. Evans, 99 Kan. 273, 161 Pac. 639. Defendant's automobile, driven at a 
negligent speed, collided with a boy’s bicycle causing the boy to fall to the pavement and 
injuring him. There were some facts indicating that the boy did not exercise that care 
which a boy of his age ordinarily would have exercised under the circumstances, but the 
emergency doctrine probably helped him in the jury's decision. The court said, 

“One who acts in an emergency or in the face of imminent danger when there 
is little chance for deliberation is not held to the exercise of the utmost caution nor 
to the strict accountability required under more favorable circumstances.” 

Barzen vs. Kepler, 125 Kan. 648, 266 Pac. 69. Plaintiff was riding in her own auto- 
mobile driven by a friend and overtook a long truck loaded with 70-foot timbers, the 
truck not being properly lighted. The driver of the automobile elected to turn to the left 
and try to pass the truck, but on finding that another car was coming from the opposite 
direction, he had to return behind the loaded truck, colliding with one of the timbers 
which pierced the cowl and injured plaintiff. It is quite clear that if the driver had 
dined abruptly or turned to the right the collision would have been avoided. The 
plaintiff recovered. After noting that the absence of lights on the truck was the pri- 
mary cause of the car driver’s plight, the court said, 

“One placed in a position of danger through the negligence of another, who 
has to determine at once which of several courses to. pursue in order to avoid an 
impending danger, and happens to choose one less safe than another is not to be 
judged by the ordinary rules. Unerring judgment is not required in an emergency 
requiring prompt action.” 

See also Barnhardt vs. Glycerin Co., 113 Kan. 136, 213 Pac. 663. Clark vs. Railway 
Co., 127 Kan. 1, 272 Pac. 128. Zimmerman vs. Kansas City Public Service Co., 130 Kan. 
338, 286 Pac. 669. 

In accordance with the limitation contained in this section, the doctrine does not 
apply in favor of one who is responsible for the emergency or predicament with which 
he is confronted. Moler vs. Railway Co., 101 Kan. 280, 166 Pac. 488. 

In connection with such cases as Barzen vs. Kepler, supra, in which one vehicle is 
driven into the back end of another vehicle, it is frequently difficult to determine how the 
doctrine can apply in the face of the equally well-settled rule that it is “negligence as a 
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matter of law to drive a motor vehicle at such a rate of speed that it cannot be stopped 
in time to avoid an obstruction discernible within the range of vision ahead.” In the 
Barzen case, evidently the latter rule yielded to the emergency doctrine. At least there 
was enough force to the rule of this section to carry the plaintiff's fortunes to the jury. 
See in accord with this view, Menely vs. Montgomery, 145 Kan. 109, 64 Pac. (2) 550, 
in which a truck appeared in plaintiff's traffic lane most ———. See, however, 
Eldridge vs. Sargent, 150 Kan. 824, 96 Pac. (2) 870 in which the plaintiff was held 
guilty of contributory negligence as a matter of law and denied the benefit of the emer- 
gency doctrine, the reason undoubtedly being that things did not happen as unexpectedly 
as in the previous case. It should be noted too that the emergency doctrine must be 
looked upon as an exception to the general rule that it is negligence as a matter of law 
to drive so speedily or otherwise carelessly as not to be able to stop within the distance 
objects can be seen ahead. The authorities are again ably reviewed by Justice Wedell in 
Goodman vs. Wisby, 152 Kan. 341, 103 Pac. (2) 804. Cross petitioner drove at high 
— in a dust cloud so that he was unable to see the vehicle ahead of him, and when he 

id see, it was too late to stop. The general rule was applied against him and he was 
denied the benefit of the emergency doctrine. Of course, here there was another good 
reason why he should not have had the benefit of it. The emergency was his own crea- 
tion within the rule of the Moler Case, supra, and section 296. 
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BRIEF OF KANSAS CASES ON FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 


I. THE STATUTE 


A. Cope, SEc. 297, (GS 60-2921) 


“Upon the trial of questions of fact by the court, it shall not be necessary for 
the court to state its findings, except generally, for the plaintiff or defendant, 
unless one of the — request it, in which case the court shall state, in writing, 
the conclusions of fact found, separately from the conclusions of law.” 

B. ELEMENTS OF STATUTE 


1. A trial by the court of a question of fact. 
“Trial” means the examination of issues arising upon the pleadings, and not 
upon a motion. 
McDermott vs. Halleck, 65 Kan. 403. 


Statute does not apply to hearing of petition for new trial, on ground of 
newly discovered evidence. 


Haughton vs. Bilson, 90 Kan. 360, 362. 
. A request for findings made by one of the parties. 


Typer vs. Sooy, 19 Kan. 593, 600; 
Bainter vs. Fults, 15 Kan. 323, 330. 


However court can make findings on its own motion when neither party 
makes request. 


Farwell Co. vs. Lykins, 59 Kan. 96, 99. 
. Separate statement of conclusions of fact from the conclusions of law. 


. Statement must be in writing. 
Even a general finding should be in writing, although failure to do so is not 
reversible error. 


Rid. vs. Douglas Co., 18 Kan. 169, 187. 
C. PURPOSE OF STATUTE 


1. To make apparent to the reviewing court the errors of the trial court, if any, 
in applying the law to the facts found. 


Major vs. Major, 2 Kan. 237; 
Seward vs. Rheiner, 2 K.A. 95, 100. 


To aid in determining whether decision is the result of “well applied law to 
well found fact; misapplied law to well found fact; or well applied law to 
misfound fact.” 


State vs. Moore, 125 Kan. 334, 335. 
. EFFECT OF STATUTE 
1. General finding sufficient if statute not invoked by request. 


Knaggs vs. Mastin, 9 Kan. 532; 
Winstead vs. Standeford, 21 Kan. 270; 
Stout vs. Townsend, 32 Kan. 423; 
Mushrush vs. Zarker, 48 Kan. 382; 
Martin vs. Hoffman, 77 Kan. 185, 188; 
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Bank vs. Thompson, 5 K.A. 192; 
Kirwan vs. Bank, 2 K.A. 687; 
Bixby vs. Bailey, 11 Kan. 359, 364. 


2. Presumptions when no findings are made. 
(a) That there was no request therefor ; 
(b) That all issuable facts were found in favor of the prevailing party. 


Farwell vs. Lykins, 59 Kan. 96, 99. 


3. But it is error to refuse to make findings when seasonably requested. 


Beige vs. Eggan, 17 Kan. 589; 
Rid. vs. Ferry, 28 Kan. 686; 

Garner vs. State, 28 Kan. 790, 794; 

Shuler vs. Lashhorn, 67 Kan. 694, (syl. 2) ; 
Vickers vs. Buck, 70 Kan. 584, (syl. 2) ; 
Appeal from Survey, 106 Kan. 222, 225. 


II. THE REQUEST FOR FINDINGS AND CONCLUSIONS 
A. TimE WHEN REQUEST SHOULD BE MADE 
1. Too late after motion for new trial denied. 
Kansas City vs. King, 65 Kan. 64, 67. 


2. Must be made before final decision is rendered. 


Wilcox vs. Byington, 36 Kan. 212, 215; 
Smythe vs. Parsons, 37 Kan. 79, 83; 
Eble vs. State, 77 Kan. 179, 184; 

Martin vs. Robinson, 127 Kan. 100, 105. 


3. Should be made at such stage of proceedings as to afford the court a fair 
opportunity to comply. 
Allen vs. Dodson, 39 Kan. 220, 227. 
(a) Should be made either before or at close of argument. 


Wilcox vs. Byington, 36 Kan. 212, 215; 
Marquis vs. Ireland, 86 Kan. 416, 419. 


(b) Or better, before introduction of evidence so that it may be in mind 
as the evidence is received. 


Marquis vs. Ireland, 86 Kan. 416, 419. 
4. Time for making request may be regulated by rule of court. 
Rudolph vs. Bohnenblust, 130 Kan. 520, 521. 


(a) Rule ii request to be made before introduction of evidence is 
reasonable. 





Schuler vs. Collins, 63 Kan. 372, 376; 
Smith vs. City of Washington, 92 Kan. 646, 649. 


B. Form OF REQUEST 


1. A simple request for findings upon all material points involved is sufficient 
to impose duty on the court. 


Vickers vs. Buck, 70 Kan. 584, 586. 


2. No special form is required. 
(a) Statute does not intimate that party must formulate statements of fact 
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or propositions of law, or re-state issuable facts alleged in pleadings. 
Rid. vs. Ferry, 28 Kan. 686, 688. 
(b) — should be to find one way or the other on proposition stated, 
without dictating form of finding. 
Post vs. Hodges, 122 Kan. 755, 761. 
3. The court is not required to answer interrogatories like special questions 
submitted to jury. 
Lumber Co. vs. Russell, 93 Kan. 521, 525; 
Peckham vs. Keenan, 122 Kan. 544, 552. 
(a) Practice of submitting special questions to court is not commended. 


Vickers vs. Buck, 70 Kan. 584, 586; 
Peckham vs. Keenan, 122 Kan. 544,552. 


(b) The court can not be cross-examined. 
Oil & Gas Co. vs. Strauss, 110 Kan. 608, 611. 
(c) It may properly refuse to answer such questions. 
Oil & Gas. Co. vs. Strauss, 110 Kan. 608, 611; 
Railroad BLES vs. W atkins, 119 Kan. 409, 410. 
4. Right to findings gained by request may be lost by subsequent waiver. 
Salls vs. Barons, 40 Kan. 697, 698. 


III. THE FINDINGS AND CONCLUSIONS 
A. NATURE AND EFFECT 
1. Same effect given findings as if they had been found by jury. 


Weil vs. Eckard, 37 Kan. 696, (syl. 1) ; 
Beaubien vs. Hindman, 37 Kan. 227, 228. 
2. The conclusions of fact control the conclusions of law and judgment must 
be entered accordingly. 
Wyandotte Co. vs. Arnold, 49 Kan. 279, (syl. 2). 


B. ForM OF FINDINGS 
1. Memorandum opinion cannot ordinarily serve as findings and conclusions. 
Vickers vs. Buck, 70 Kan. 584, 587; 
Fed. Land Bank vs. Bailey, 156 Kan. 464, 467. 
(a) But may so serve where intended by court in order to bring on record 
fact which would not otherwise appear in record. 
State vs. Baxter, 121 Kan. 852. 


2. Form prepared by counsel. 
(2) Court not bound to adopt, nor to agree with counsel as to what evidence 
proves. 
Alexa vs. Alexa, 108 Kan. 38 (syl. 1) ; 


ae vs. Okey, 111 Kan. 732, (syl. 3) ; 
Eresch vs. Guipre, 142 Kan. 747, 752. 


(b) But court may properly adopt proposed form ; 
Howard vs. Howard, 52 Kan. 469, 476; 


English vs. English, 53 Kan. 173, 174; 
Harrison vs. Lyon, 126 Kan. 705, 708. 
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(c) Provided court passes intelligent judgment on the form submitted. 
English vs. English, 53 Kan. 173, 176. 
3. Preparation — may be made after decision announced. 


Harrison vs. Lyon, 126 Kan. 705, 708 ; 
English vs. English, 53 Kan. 173, 176. 


(a) Announcement of tentative findings at close of evidence not error if 
— preserves an open mind > gives parties an opportunity to be 
Oil & Gas Co. vs. Strauss, 110 Kan. 608, 611. 
4. Findings should be direct, positive and unambiguous. 
Laithe vs. McDonald, 7 Kan. 254, 265. 
(a) Finding in alternative not error when either alternative supports 
conclusion. 
Laithe vs. McDonald, 7 Kan. 254, 265. 
(b) Reasons and argument should not be mingled with findings and 
conclusions. ; 
Vickers vs. Buck, 70 Kan. 584, 587. 
C. SUFFICIENCY OF FINDINGS AND CONCLUSIONS 
1. Must be relevant to issues. 
(a) It is the duty of the court to find upon all the issues in the case. 
McCandliss vs. Kelsey, 16 Kan. 557, 558. 


(b) The issues to be covered are those made by the pleadings. 
Newby vs. Myers, 44 Kan. 477, (syl. 2) 
(c) The issues are to be determined from all the pleadings, not from petition 
alone. 


Boynton vs. Hardin, 9 K.A. 166, (syl. 3). 
(d) The facts to be found are the issuable facts — those put in issue by the 
pleadings. 
Ry. vs. Ferry, 28 Kan. 686; 
Mitchell vs. Insley, 33 Kan. 654, 657. 


(e) It is error to receive evidence and make findings thereon outside issues 
presented by the pleadings. 
Newby vs. Myers, 44 Kan. 477, 480. 
(f) Findings outside issues made by pleadings are mere nullities. 


Brenner vs. Bigelow, 8 Kan. 496, 500; 
Newby vs. Myers, 44 Kan. 477, 479. 


(g) But where the issues are enlarged beyond the pleadings, findings war- 
ranted by evidence, and on which judgment is based, should be made. 


McLain vs. Barr, 125 Kan. 286 (syl. 1). 
(h) Finding capable of two constructions will be given that one which brings 
it within issues. 
Simpson vs. Greeley, 8 Kan. 586, (syl. 6). 











BRIEF OF KANSAS CASES 


. Findings must be material. 
(a) The issues to be found must be material to the controversy. 


McCandliss vs. Kelsey, 16 Kan. 557, 558; 
Shuler vs. Lashhorn, 67 Kan. 694, 700. 


(b) Immaterial facts need not be found. 


Briggs vs. Eggan, 17 Kan. 589, 591; 
Simon vs. Simon, 69 Kan. 746, 748. 


(c) Immaterial or irrelevant allegation, although not attacked, places no 
greater duty on court. 
McCandliss vs. Kelsey, 16 Kan. 557, 558. 
(d) Findings need not cover issue which has been abandoned. 
Boynton vs. Hardin, 9 K.A. 166, (syl. 2). 
(e) After demurrer to evidence sustained, not necessary to make findings. 
Darlington vs. Cloud Co., 75 Kan. 810, 811. 
(f) It is error to ignore request for finding on material question on which 
there is evidence. 
Bank vs. Commission Co., 113 Kan. 545, (syl. 1) ; 


Nordman vs. Johnson, 94 Kan. 409, (syl. 1) ; 
Seward vs. Rheiner, 2 K.A. 95, 100. 


(g) But material facts need not be found in greater detail than to show 
questions of law involved. 


Briggs vs. Eggan, 17 Kan. 589, 591; 
Simon vs. Simon, 69 Kan. 746, 748. 


(h) Finding on pivotal point only is error, but may be harmless if omitted 
findings would not change result. 


McCandliss vs. Kelsey, 16 Kan. 557, 558; 
Appeal from Survey, 106 Kan. 222, (syl. 2). 


. The findings as related to the evidence. 
(a) Findings cannot be made contrary to admissions in pleadings. 
Brenner vs. Bigelow, 8 Kan. 496, 500; 
Knaggs vs. Mastin, 9 Kan. 532, 542. 
(b) Nor contrary to stipulations or agreed statements of facts. 
Seward vs. Rheiner, 2 K.A. 95, 106; 
Brown vs. Evans, 15 Kan. 88, (syl. 1). 
(c) The only issues on which findings are required are those on which there 
was some evidence. 
Shuler vs. Lashhorn, 67 Kan. 694, (syl. 2) ; 
Nordman vs. Johnson, 94 Kan. 409, (syl. 1) ; 
Bank vs. Commission Co., 113 Kan. 545; 
Peckham vs. Keenan, 122 Kan. 544, 552. 
(d) That allegation is general does not deprive party of right to special 
finding of facts on which general finding is based. 
Higbee vs. Bloom, 108 Kan. 723, 728. 
(e) The facts to be found are the ultimate facts, not the evidentiary facts. 


Nordman vs. Johnson, 94 Kan. 409, 417; 
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Alexa vs. Alexa, 108 Kan. 38, (syl. 2) ; 
Diver vs. Bank, 132 Kan. 36, (syl. 2) ; 
Jernberg vs. Home for Aged, 156 Kan. 167. 
Evidentiary facts are the means of proof of some other fact; ultimate 
facts are the results reached by reasoning from evidentiary facts. 
64 C. J. 1276, §1154. 
(f) It is not error to refuse to find evidentiary facts. 
Inv. Co. vs. Cuningham, 108 Kan. 703, (syl. 5). 
(g) But if the court attempts to find evidentiary facts, it should find them as 
shown by the evidence of both parties. 
Wisner vs. Chandler, 95 Kan. 36, 37; 
Fuller vs. Williams, 125 Kan. 154, (syl. 1; 
Jernberg vs. Home for Aged, 156 Kan. 167, 175. 
(h) A finding of evidentiary facts implies a finding of the ultimate facts 
necessarily arising therefrom. 
Duncan vs. Johnson, 89 Kan. 21, 23. 
(i) Findings which are a correct recapitulation of the evidence cannot be 
said to be in conflict with, or not supported by, the evidence. 
Moore vs. Burroughs, 111 Kan. 28; 
Shafer vs. Leigh, 112 Kan. 14, 
4. The findings as related to the conclusions. 
(a) Findings must support the conclusions of law. 
Black vs. Black, 123 Kan. 608, 610; 
Hajnu vs. Milling Co., 156 Kan. 506, 508. 
(b) And must include all facts necessary to support the conclusions. 
Young vs. Washington Co., 127 Kan. 227, 228. 
5. The general finding. 
(a) General finding determines every controverted question of fact supported 
by evidence. 
Winstead vs. Standeford, 21 Kan. 270; 
Weil vs. Eckard, 37 Kan. 696, 700; 
Stratton vs. Hawks, 43 Kan. 533; 
Christesen vs. Bartlett, 78 Kan. 118, 120; 
Hoover vs. Hoover's Est., 104 Kan. 635, 637; 
Peters vs. Bank, 106 Kan. 1, 3; 
Neally vs. Elevator Co., 123 Kan. 189; 
Heyen vs. Garton, 129 Kan. 453, 457; 
Kennedy vs. Spalding, 143 Kan. 76, 77; 
Sledd vs. Munsell, 149 Kan. 110, 113. 
(b) By a general finding, all controverted facts are presumed found in favor 
of prevailing party. 
Knaggs vs. Mastin, 9 Kan. 532, (syl.). 
State vs. Riverside, 123 Kan. 46, (syl. 5). 
(c) In the absence of request for further findings, issues not specifically 
found are implied from judgment. me 
Funk vs. Ins. Co., 87 Kan. 568, 571. 


(d) General finding “‘on all the issues not specifically covered by the find- 











BRIEF OF KANSAS CASES 


ings” operates as a special finding on the issues omitted. 
Biltgen vs. Biltgen, 121 Kan. 717, (syl. 1) ; 
Gas Co. vs. Fletcher, 81 Kan. 76, (syl. 2). 
(e) But a special finding controls any general finding with which it is 
inconsistent. 
Kellogg vs. Bissantz, 51 Kan. 418, 422; 
Christesen vs. Bartlett, 78 Kan. 118, (syl. 2). 
(f) In absence of specific request, court’s duty discharged by special findings 
of a general nature without detailed statement. 
Harris vs. Morrison, 100 Kan. 157, 163. 
In such case, presumption is that facts so found are all that are established 
by the evidence. 


Shuler vs. Lashhorn, 67 Kan. 694, (syl. 4). 
Snodgrass vs. Carlson, 117 Kan. 353. 


D. SEPARATION OF FINDINGS OF FACT FROM CONCLUSIONS OF LAW 
1. Technical accuracy is not required. 
Harper vs. Harper, 83 Kan. 761, 772. 
(a) Separation is not a matter of substance. The essential character, and 
not the designation, controls. 
Burns vs. Burns, 87 Kan. 19, 21. 
(b) That finding is compound and mingles law and fact is not necessarily 
error, especially in absence of request for further findings. 


Prescott vs. Leonard, 32 Kan. 142; 
Harper vs. Harper, 83 Kan. 761, 772. 


(c) It is sufficient if facts are clearly and understandably stated in separate 
paragraphs, and indicate what conclusions were reached and the facts 
on which they were founded. 

Harper vs. Harper, 83 Kan. 761, 772. 
(d) But a fact intentionally omitted from findings is not a finding although 
mentioned in conclusions. 
Frontier Lodge vs. Wilson, 139 Kan. 75, (syl. 3) ; 
Sedlachek vs. Ins. Co., 141 Kan. 626, 629. 
2. Failure to state findings and conclusions separately is not error unless sub- 
stantial rights are prejudiced. 
Marquis vs. Ireland, 86 Kan. 416, (syl. 2). 
Eble vs. State, 77 Kan. 179, 185. 
E. AMENDMENT OF FINDINGS AND CONCLUSIONS 
1. The court has authority, on timely objection, to correct or make additions to 
findings. 
Flitch vs. Boyle, 149 Kan. 834, 838. 
2. Not error to make additional findings at same term and while motion for new 
trial is pending. 
Smith vs. Salthouse, 147 Kan. 354, (syl. 4). 
3. Modification to show facts in greater detail, not inconsistent with previous 
finding, may be made after expiration of term, without granting new trial. 
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Walsh vs. Hill, 121 Kan. 246, 250. 
F. RECORD OF FINDINGS AND CONCLUSIONS 
1. Should be incorporated in journal entry; but omission harmless if they 
accurately appear otherwise in record. 
Estate of Henry, 156 Kan. 788, 803. 
G. MOTION TO CORRECT, MODIFY OR FOR ADDITIONAL FINDINGS 
1. Purpose. 
(a) To inform parties of facts upon which conclusions are based, so that 
decision of questions of law may be challenged. 


Vickers vs. Buck, 70 Kan. 584, 587. 
2. The Motion. 

(a) Must be filed prior to, and as foundation for, motion for new trial. 
Shuler vs. Lashhorn, 67 Kan. 694, 701. 

(b) Must be more specific than original request to make findings. 
Waterson vs. Kirkwood, 17 Kan. 9, 12. 

(c) Not error to refuse if specific defects are not called to attention of 

trial court. 


Briggs vs. Eggan, 17 Kan. 589, 591; 

Kellogg vs. Bissantz, 51 Kan. 418, 424; 

Else vs. Freeman, 72 Kan. 666, (syl. 1) ; 

Moorhead vs. Edmonds, 99 Kan. 343, 345; 

Harris vs. Morrison, 100 Kan. 157, 163. 

(d) Motion for additional findings is proper remedy for omitted findings, 

not motion to set aside all findings ; but should be overruled if additional 
findings would not alter conclusions. 


Bank vs. Cottingim, 145 Kan. 330, 331. 
3. Effect. 
(a) If attention of court is not directed to specific defects, scope of review 
is limited. 


Shuler vs. Lashhorn, 67 Kan. 694, 701; 
Simon vs. Simon, 69 Kan. 746, 748; 

Else vs. Freeman, 72 Kan. 666, (syl. 1) ; 
Gas Co. vs. Fletcher, 81 Kan. 76, 85; 

Lasley vs. Pendleton, 109 Kan. 466, 472; 
Graham vs. Elevator Co., 115 Kan. 143, 146; 
Snodgrass vs. Carlson, 117 Kan. 353, 354. 
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THE COPYRIGHT AS SECURITY 


INTRODUCTION 4y THomas S. FREEMAN * 


This paper is a study of the use of copyrights and interests in copyrights as instru- 
ments of security. The subject is handled from two viewpoints, namely ; how a copyright 
can be voluntarily transferred to obtain credit; and, how such an interest can be involun- 
tarily transferred in satisfaction of debt. 


There is a dearth of cases specifically treating a copyright as property subject to 

rocess. It seems clear that if a copyright is a source of income to the ya there is not 
so much likelihood of a creditor having a difficult time in collecting his due since the 
income from the asset will probably satisfy the debt. Moreover, if the debtor is solvent 
there is likely to be other property more accessible for satisfaction of the debt. If the 
copyright, as an asset, is not a valuable source of profit to its holder, there is very little 
reason to resort to legal process for its acquisition because the venture is likely to prove 
profitless to the creditor. Furthermore, if a single creditor seizes — that are a 
major part of a debtor's assets, he is likely to so affect the debtor's business that bank- 
ruptcy is pene po oe The very advantage sought would thus be nullified. A forced 
transfer of the debtor’s property while insolvent, if made within four months of bank- 
ruptcy, is a preference a a the proceeds of such a transfer may be recovered by the 
trustee.? 


It is probably for these practical reasons that the copyright has not been treated more 
widely as a medium of security. In their reluctance to force impractical results the courts 
have been slow to find ways to place this kind of property within reach of creditors. 
The reluctance to make copyrights subject to process is evident when we study the reason- 
ing of such cases as Stevens vs. Gladding :? 


“There would be great difficulty in assenting to the proposition that patents 
and copyrights, held under the laws of the United States are subject to seizure and 
sale on execution. Not to repeat what was said on this subject in 14 How. 531, it 
may be added that these incorporeal rights do not exist in any particular state or 
district, they are co-extensive with the United States. There is nothing in any Act 
of Congress, or in the nature of the rights themselves, that give them locality any- 
where, so as to subject them to the process of courts having jurisdiction limited by 
the lines of states and districts. That an execution out of the Court of Common 
Pleas for the County of Bristol in the State of Massachusetts, can be levied on an 
incorporeal right ep ag in Rhode Island or New York, will hardly be pre- 
tended. That by the levy of such an execution, the entire right could be divided, and 
so much of it as might be exercised within the County of Bristol, sold, would be a 
position subject to much difficulty.” 

This attitude seems entirely unwarranted. The purpose of the Copyright Law, as set 
out in the Constitution of the United States,? is, 


“To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings and 
discoveries.” 


To carry out this pu a property right has been created. Where an idea is given 
embodiment in tangible form it becomes the subject of common law property rights.‘ 
A copyright is a statutory creation; it is property without any corporeal, tangible sub- 


*Mr. Freeman was graduated from the University of Kansas School of Law in 1942, was 
admitted to the Kansas bar, then practiced in Kansas City, Missouri, with the firm of McCune, 
Caldwell and Downing, entered military service, and was trained as a gunner on a Fortress. 
His plane failed to return from a mission in New Guinea last November. Mr. Freeman has 
been missing ever since. The printing of this article is by special permission from the Nathan 
Burkan Competition. 





1. picy Cc b; 11 U.S.C.A. 96. 52 Stat. 869. 

2. 17 How. 15 L. Ed. 155 (1855). 

3. Art. 1, Sec. 8. 

4. 34 Am. Jur. 403, Literary Property and Copyright, Sec. 5. 
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stance. This property may be a valuable asset in the hands of a debtor. In other phases 
of the Copyright Law, the incidents common to other property are given to this creature 
of statute. All property rights of like nature should be subject to the same treatment 
unless there exists a good reason for distinction. 


A borrower of funds enriches his position and increases his chances of success in his 
quest for material goods. In return his lender obtains the right to subject the debtor's 
property to the usual legal processes for the satisfaction of the claim. The right of one 
to use his property as a means of obtaining credit is a property right and ong to be one 
of the incidents given to the species of property created by our Copyright Law. To use 
property as a basis for obtaining credit is possible only so long as prospective lenders can 
depend upon the availability of the property as security. If courts put certain property 
beyond the reach of creditors, the latter will become reluctant to loan money upon the 
existence of the property, thus, a valuable incident of the Property is destroyed. The 
expression, ‘Worthless as a Kansas mortgage,” need not be applied to a similar interest 
in a copyright. 

The position taken in Ager vs. Murray’ stems from a logical point of view and the 
basic reasoning in that case is the basis of the protection given the security interest in the 
copyright which now has universal recognition. Quoting from that case:* 


“The provisions of the patent and copyright acts, securing a sole and exclusive 
right to the patentee, do not exonerate the right and property acquired by him, of 
which he receives the profits and has the absolute title and power of — from 
liability to be subjected by suitable judicial proceedings to the payment of his debts.” 
In brief, this paper will take the following form: First, the methods and incidents 

accompanying the mortgaging of a copyright will be considered. This will be followed 
by the procedure and rights of mortgagees to foreclose. The third phase of the study 
will be concerned with the remedies of judgment creditors and of general creditors. This 


naturally leads to the final problems presented by the copyright as an asset of a bankrupt. 


PROCEDURE IN MORTGAGING 
The copyright statute makes provision for the mortgaging of the interest.§ It reads: 


“Copyrights secured under this title or previous copyright laws of the United 

States may be assigned, granted, or — by an instrument in writing signed 

by the proprietor of the copyright, or may be bequeathed by will.” 

This section provides for the mortgaging of the copyright in the same manner that 
it provides for an assignment or grant of the interest. refore, it would seem that any 
mortgage of the copyright interest would be subject to the same recording acts as the 
assignment of the interest. A mortgage unrecorded for three months (six months if exe- 
cuted outside of the United States) would thus be void against any subsequent purchaser 
or mortgagee for value without notice, ‘‘whose assignment has been duly recorded.’”® 


It has been held that an unrecorded assignment is valid between the parties and as 
to all persons not claiming under the assignor.!° This would undoubtedly hold true as to 
an unrecorded mortgage. When a copyright is to be treated as a species of property, it 
should be subject to the jurisdiction of the state court and to state laws.1! Freee state 
laws requiring the recordation of an assignment or a mortgage should be given some con- 
sideration. The dicta in In re Leslie Judge Company,’ stating that a copyright can be 
mortgaged only under the Federal Copyright Act, is probably erroneous. In that case a 
bona fide attempt to mortgage the property was made but the parties had not complied 


5. 105 U.S. 126, 26 L. Ed. 942 (1881 

6. In that case it was orde that a patent right be sold under order of the court to satisfy a 
judgment on a note. It was also provided t a trustee could be appointed to execute an 

assignment if the patentee himself should not execute one as directed the decree. 

7. See also Pacific Bank vs. Robinson, 57 Cal. 520, 40 Amer. Rep. 120 (1881). 

8. 17 U.S.C. 35 Stat. 1084. 

9. 17 U.S.C.A. 44, 35 Stat. 1084. 

10. Webb vs. Powers, 27 Fed. Cas. No. 17,323 (1847). 

11, Wilson vs. Martin-Wilson Fire Alarm Co., 151 Mass. 515, 24 N.E. 784 (1890); 31 Col. Law 
Rev. 461 (1981); 26 Va, Law Rev. 1088 (1940). 

12. 272 F. 886 (C.C.A. 2d, 1921). 
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with the provisions of the Federal Recording Act. The decision rested on the assumption 
that choses in action were not covered by the New York mortgage law. The implication 
of In re Leslie Judge Company appears to be that the failure to comply with the formali- 
ties of the Federal Recording Act makes the mortgage invalid even as between the parties. 
This conclusion is not supported by any reasoning in the case, and no other authorities 
appear to support the proposition. Of course, a mortgage not recorded under the federal 
act would be subject to the rights of a subsequent assignee or mortgagee for value whose 
interest was first duly recorded. The provisions of the federal act, under which the rights 
arose, would certainly determine the precedence of interests established under it. How- 
ever, the Leslie Judge Company case did not need to restrict the effect of state property 
laws by its dicta. 


The creditor need not fear as to the validity or priority of his unrecorded mortgage 

lien on the copyright if the mortgage is in writing, unless a subsequent mortgagee or 
urchaser first records his assignment. Thus, if two mortgagees of the same interest each 

ailed to record, the one who had taken his mortgage first would have the superior claim. 

The bona fide purchaser or mortgagee is not “nese within the protection of the recording 
act unless he records before the holder of the unrecorded assignment. Many state deci- 
sions have held that where a purchaser or mortgagee has depended on the clear record 
title to reality or chattels, a prior unrecorded interest is subject to the rights of the bona 
fide taker though the latter Biled to record. However, a review of these cases shows that 
where the latter view has been taken, the state recording statute has omitted the words!% 
“Whose assignment has been duly recorded,* which are included in the Copyright Act.” 


The issue of whether or not a blanket mortgage could cover after acquired copy- 
rights should be subject to the general law of the particular jurisdiction. A mortgage of 
the whole of a man’s stock in trade has a long judicial history. With the exception of 
In re Leslie Judge Company® no cases seem to Be recorded where the litigation concerned 
such a blanket mortgage by a publisher where his assets consisted in part of various copy- 
rights and licenses in copyrights. In light of the discussion above, such a blanket mort- 
gage could validly cover all the copyrights which the publisher owned at the time of the 
execution of a mortgage. Of course, the formalities of the federal recording act should 
be compiled with for each copyright. A mortgage on property not actually or potentially 
in existence at the time of the creation of the mortgage is invalid,1® but when the debtor 
contracts that he will execute a mortgage on what property he acquires at some specific 
future date, there is an executory agreement to assign or mortgage the property when 
acquired. For a breach of this agreement to mortgage, a creditor can recover damages.!7 


It is a well established rule that a contract can be made to sell unwritten composi- 
tions. Such a contract will vest in the vendee the equitable title to the property when it 
comes into existence.1® A mortgage of a patent has held to be of the same efficacy 
as an assignment except that it is subject to being defeated by performance of the condi- 
tions. The whole title and right to possession is, in effect, delivered to the mortgagee 
at the time of delivery of the mortgage.’® If there were a bona fide loan with a contract 
by the debtor to mortgage the copyright on compositions as yet unwritten, it should 
follow logically that an equitable mortgage would attach at the date of the acquisition of 


the copyright. 


FORECLOSURES 
Foreclosures of mortgages are usually in the state courts. While the property created 


13. 17 U.S.C.A. 44. 

14. For a case arising under a recording act similar to the Copyright Act, see Falless vs. Pierce, 
30 . 443 (1872). For similar statutes see N. Y., Birdseye’s Consol. Laws, 1917, p. 7500, Sec. 
291; Wis. Stat. 1939 Sec. 235.49; Mich. Ann. Stat. 1913, Secs. 10843, 10850. 
For the contrary view see Bounton vs. Haggart, 120 F. 819; Aigler, “The Operation of the 
Recording Acts,” 22 Mich. Law Rev. 405. 

15. Supra Note 12. 

16. 10 Am. Jur. 738, Chattel Mortgages Sec. 30. 

17. Metropatan National Bank vs. St. Louis Dispatch Co. 149 U. S. 436, 37 L. Ed. 799, 13 S. Ct. 


( ). 
18. Harms & Francis, Day & Hunter vs. Stern, 229 F. 42 (C.C.A. 2d 1916); Buck vs. Virgo, 22 F. 

Supp. 156 (W.D.N.Y. 1938). 
19. Waterman vs. Shipman, F. 982 (1893). 
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by the copyright act arises from federal law, that property, as already mentioned,?° is 
subject to the process of state courts. The procedure in the foreclosure of a mortgage of 
a copyright would depend on the practice of the jurisdiction and upon the terms of the 
instrument mortgaging the interest. Thus, if a mortgage contained a power of sale, the 
title would pass with the execution of that power on the default by the debtor. In the 
case of In re Jude’s Musical Compositions*! the author held a copyright subject only to a 
publishing agreement. He mortgaged all of his rights, which would include the copy- 
right, to one Riley to secure an advance of £100 for twelve months. At the end of the 
year the mortgagee, in a purported exercise of the power of sale, assigned every right 
acquired under the agreement for £80, which was the balance of the mortgage debt 
remaining unpaid. It was held that there was no sale of the copyright but a mere assign- 
ment of the mortgagee’s interest subject to the mortgagor's p amy of redemption. To be 
a valid exercise of a power of sale there must be a sale at the full price obtainable for 
the copyright. 

If the mort is of the discussed in In re Leslie Judge Company®? whereb 
all of the itas's eagiity, incl Ang copyrights, has been sheet eaiee : single blanket 
mortgage, whatever process is followed for the foreclosure of the mortgage on the other 
personal property and choses in action should suffice to place the copyright in a position 
to satisfy the debts. This is assuming, of course, that the federal recording act has been 
complied with in regard to each of the mortgages on the copyrights. Since most jurisdic- 
tions have repudiated the common law rule that a default under a chattel mortgage vests 
title to the mortgaged property in the creditor without any equity of redemption in the 
mortgagor, our American jurisdictions would follow In re Jude’s Musical Compositions 
in holding that a foreclosure or a bona fide execution of a power of sale is necessary to 
effect a foreclosure on a mortgaged copyright. 


The foregoing discussion has assumed a foreclosure where the debtor was the pro- 
prietor of the copyright as contemplated by the law which gives the exclusive right to 


copy, dramatize, perform, and in other ways to publish the work.2* The transfer of any 

one of these privileges apart from the others is not provided by the statute, and it has 

been held that there is no legal title to such a part of a copyright. In Goldwynn Pictures 

Corporation vs. Howells Sales nae ee it is stated, “Nowhere in the statute is there 
i 


found any right conferred upon a licensee or upon an assignee less than the owner of 
the copyright.” In Bobbs-Merrill Company vs. Straus®® the court said, concerning 
licenses, “The copyright statute provides only for the assignment of the right as a 
whole.” Under decisions such as the two just quoted, it would be hard for the owner 
of an isolated right in the copyright, whether we call him a licensee or assignee, to exe- 
cute a mortgage on his interest. Yet several cases, without statutory justification, have 
treated these separate privileges as rights transferable in equity.?7 


If an instrument of mortgage on one of these interests ever came before the court in 
a foreclosure action, the most logical procedure to follow would be to decree a sale. As 
stated by the Washington court, in ordering a sale on execution of a set of abstract books 
mortgaged by a chattel mortgage:?6 


“By his own act he treated these books as property of value, and obtained a 
valuable consideration for them in the nature of a loan, and it would be unconscion- 
able to allow him to plead their worthlessness in a court of equity.” 


A problem that presents itself upon any sale of a copyright by court order is the 


Supra Note 11. 

(1907) 1 Ch. Div. 651. 

Supra Note 12. 

Supra Note 21. 

17 US.C.A. 1, 35 Stat. 1075. 

282 F.9 (C.C.A. 2d. 1922). 

147 F. 15, 77 C.C.A. 607, 15 L.R.A. (N.S.) 776. (1906). Affirmed 210 U.S. 339, 28 S. Ct. 772, 52 
L. Ed. 1086. (1908). 


Harms & Francis ie Fy Hunter vs. Stern, 229 F. 42 (C.C.A. 2d. 1916), Stevens vs. Howell 
Seles 34 16 F. (2) (S.D.N.Y. 1926), Black vs. Henry G. Allen Co., 42 F. 618 (C.C.S.D. 


Washington Bank vs. Fidelity Abstract Co. 15 Wash. 478, 55 Amer. St. 902 (1896). 
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problem of assignment under the judicial sale. The Copyright Act requires that any 
assignment be signed by the —— Whether a court could appoint someone to 
execute the necessary papers if the debtor refused to do so, and whether such a master’s 
assignment would be valid, is still an open question. Probably the only way to procure a 
valid assignment against a reluctant fo coal would be for a court with sail jurisdic- 
tion to force the execution of the assignment by contempt process. 


EXECUTIONS AGAINST COPYRIGHTS 

The right of a judgment or execution creditor to take over a copyright presents a 
— different from those heretofore discussed where creditors had obtained specific 
iens on the property by mortgage. In the mortgage situation, there are at least some of 
the incidents of a voluntary transfer by the copyright owner. The Copyright Act itself 
serves as a basis for the right to transfer a security interest in the property by means of a 
mortgage. But a transfer by order of a court to satisfy an unsecured creditor must 
depend for its validity entirely upon the laws of the jurisdiction in which the creditor 
brings his action. 

The old case of Stevens vs. Cady® is usually cited for the proposition that the 
interest, being incorporeal, could not be reached by a common law execution. Newton 
vs. Buck! states the proposition thus: 


“The rule seems to be well settled that an assignment can be made by the 
actual owner of the patent. That rights under the patent cannot be sold by a 
sheriff on execution, and do not like other incorporeal rights, vest in a receiver. 
They may, however, in a proper case, be reached by a creditor's bill.” 


Though well established that a creditor's bill is permissible to reach interests in 

copyrights and patents, some states have specifically given their courts jurisdiction to 

e care of these properties in the interests of creditors. The Pennsylvania statute, for 
example, provides :5? 

“The several courts of common pleas shall have jurisdiction in equity to assist 
the plaintiff in any suit at law or in equity in whose favor a judgment or decree 
for the payment of money has been or may be rendered to reach and apply to the 
payment thereof, any rights, interests or property of the judgment debtor in copy- 
rights, or in letters patent for new and useful inventions, granted or secured under 
the laws of the United States.” 


In thus specifically giving the courts the power to reach the interests, all doubt as 
to power over the subject matter is removed. The jurisdiction over “rights, interests and 
property” would seem to be inconclusive enough to reach any of the partial interests 
mentioned above which the courts have been reluctant to consider as legal interests. A 
copyright owner might retain the legal title and some of the incidents thereto while most 
of the beneficial interest in the copyright is in one to whom has been granted a working 
interest. Under the Pennsylvania statute quoted above, there should be little doubt that 
creditors of the holder of such equitable interests would be able to apply those interests 
toward the payment of debts. 


The phrase “in whose favor a judgment or decree for the payment of money has 
been or may be rendered,” in the Pennsylvania legislation, has interesting implications. 
Courts are reluctant to grant execution against interests in copyrights. It is even more 
unlikely that they would grant an attachment of copyrights before a judgment is granted. 
The statute being discussed here implies that, if the statutory grounds for an attachment 
are present, the common pleas court has the power to exercise its attachment powers on 
copyrights before the judgment is rendered. This legislation is commendable in that 
it defines a scope of activity which the courts have been reluctant to assume. 


There has been some dispute as to whether any state legislation on the subject of 
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“ere and copyrights is valid. Those disputes were quite definitely set at rest by the 
upreme Court in Allen vs. Riley.88 There it was pointed out that, though the state 
could not pass laws making the copyright or patent laws a nullity or materially affecting 
them, the state could pass legislation to check evils which might arise out of the sale of 
this peculiar type of property. All that a state is forbidden from doing in legislating on 
this type of property is to laws which set the federal laws at naught by forbiddin 
what is specifically allowed by the federal act, or permitting what is specifically deni 
by the federal legislation. 


___ A judgment creditor should have no difficulty, in a proper case, in getting a creditor's 
bill, or its code equivalent, and have copyrights sold in satisfaction of his claim. It is 
generally stated that a creditor's bill cannot be used if the remedy at law is adequate. One 
cannot obtain the aid of a court of equity to enforce his claim if he does not allege that 
the debtor has no property left which legal process would reach.*4 Most states have 
statutory procedures by which the income of an author from royalty contracts can be 
reached by his creditors. Sums to become due under a royalty contract can be reached 
either by garnishment or by equitable proceedings, depending on the procedure of the 
jurisdiction in which the action is brought.35 

A question presented when an assignment is not by voluntary act of a publisher 
is whether an assignee of a copyright can be bound by a contract to pay royalties. Pro- 
fessor Chafee doubts whether the assignee is bound, unless the royalty contract specifically 
so states.36 He cites in support of the doctrine that the assignee is not bound, Barker vs. 
Stickney®* which held that the assignee could only be bound by royalty contracts since 
the English Bankruptcy Act, under which this case arose, specifically provided that an 
assignee of a trustee was so bound. Chafee does come to the conclusion that there is a 
possibility of something like an affirmative equitable servitude on the copyright. 


If a whole copyright has been assigned by the author and a royalty interest retained, 
but no reservation of the right made to approve further assignments, the right of the 


assignee to mortgage would at first glance seem indisputable. The fact that a purchaser 
under judicial process or foreclosure, or a trustee in bankruptcy, would take title to the 
copyright subject to any rights to royalties retained by the author, and subject to an agree- 
ment, either express or implied, that he would use all reasonable diligence to work the 
copyright to the advantage of the author, is equally logical. There is authority, however, 
to the contrary.* 


The step forward taken in the case In re Waterson, Berlin and Snyder Company® is 


the reasonable answer where a copyright with a royalty interest reserved by contract is to 
be assigned by court order. In that case, the interest was ordered to be assigned by the 
trustee in bankruptcy subject to the rights of the holder of the royalty interest. Of course, 
if the contract provides that the copyright interest should be nonassignable except by the 
consent of the author, or royalty holder, the court could probably not touch the interest in 
the hands of a debtor. The interests of the author, for whom the Copyright Law was 
made in the first place, would be subjected to a hazard against which he had we sed 
contracted. But it would certainly be a forward step if the transaction between the author 
and the publisher were subjected to scrutiny. The provision for nonassignability might 
be placed in the contract to protect a bona fide personal trust in the publisher. On the 
other hand, a publisher could, by making contracts nonassignable, though there was no 
element of personal confidence and no necessity for the stipulation, prevent his creditors 
from reaching these assets (the copyrights). No case has gone so far as to draw this 
distinction. 

. 203 U.S. 347, 8 Ann. Cas. 137 (1906) affirming 71 Kans. 378, 6 Ann. Cas. 158. 

- First National Bank of Findley, Ohio, vs. Blackwell 51 F. (2) 282, (S.D. Tex. 1981). 


. See for instance Lord vs. Harte, 118 Mass. 1875). 

. “Equitable Servitudes on Chattels,” 41 Harv. L. Rev. 945. 

A a 9) 1 K.B. 121. 

. In re Richards. (1907) 2 K.B. 33. 

\ . (2) 704 (C.C.A. 2d. 1931). 

. Such the case in In re D. H. McBride and Company, 132 F. 285 (D.C. S.D. N.Y. 1904), 
where the books were for circulation among members of the Roman Catholic faith. The 
pms he publisher had a F ny deal of prestige among the Catholics. The author was 
entitled to an order upon the receiver to transfer back to her the title to the copyright. 
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According to Professor Glenn,*! “the author’s manuscript, before it becomes a sub- 
ject of a copyright or application therefor, is not an asset for creditors, for the very good 
reason that it is not an asset as such in his own interest.” In Banker vs. Caldwell it was 
held that unpublished manuscripts were subject to levy but that the debtor lost no right 
by mere levy. It was held that the sheriff merely held the manuscripts for the benefit of 
both debtor and creditor until the debt was paid. The case does not decide what interests 
the sheriff can sell at execution under the levy. It rather implies that a purchaser would 
get all of the debtor’s rights, which would include the right to obtain a copyright. Free- 
man, in his work on “Executions,” criticizes the Michigan case of Dart vs. Woodhouse,“ 
by pointing out that a manuscript, like other personal property, is subject to seizure, and 
the oa of a purchaser can be just as well defined and preserved on a judicial sale as 
though he had purchased at a voluntary sale. 

The Bankruptcy Act recognizes that an application for a copyright has value in the 
hands of a trustee in bankruptcy.“ Handling of these applications as an asset in bank- 
ruptcy will be discussed later. The point here is that the Bankruptcy Act seems to con- 
done the forcing of the pursuit of a copyright upon an application made. If the applica- 
tion has a monetary value, it is just as logical to allow a judgment creditor the same 
remedy as the creditor in bankruptcy. There is dicta, however, in a widely cited case,*® 
that creditors of an author cannot compel the author to write, to copyright after having 
written, or to publish after having obtained a copyright. This case is criticized in Ager 
vs. Murray*’ in the following language: 

",.. the assumption in Cooper vs. Gunn, that an author could not be deprived, 
against his will, and in favor of any of his creditors, of any of the rights secured to 
him by the copyright acts, was merely obiter dictum, unsupported by reasoning or 

authority.” 


BANKRUPTCY 


What is probably the most —— aspect of the copyright as an available asset to 
creditors is its status as an asset in ptcy. In bankruptcy the issue of whether other 
interests must be looked to for satisfaction before a copyright can be touched is not 
raised. All of the debtor's property that passes to the trustee*® is — to the pay- 
ment of his debts. Many more cases are found under this phase of the present study than 
any other topic discussed in this paper because the Bankruptcy Act specifically provides 
that these interests are assets of the debtor to pass to the trustee. Interests in copyrights, 
as assets in bankruptcy, do not present the procedural difficulties to the federal courts which 
seem to inhibit the state courts in handling these interests at the instance of a single 
creditor. The territorial scope of the National Bankruptcy Act is just as great as that of 
the Copyright Act. Jurisdiction is no problem. The federal courts, under Section 2 of 
Article III of the Constitution of the United States, are given jurisdiction over ‘cases — 
arising under this Constitution —.” The Bankruptcy Act and Copyright Acts are both 
enacted with constitutional sanction. 
Section 70a of the Bankruptcy Act states:*® 
“The trustee of the estate of the bankrupt — shall — be vested by operation 
of law with the title of the bankrupt as of the date of the filing of the petition pro- 
ing an arrangement or plan under this Act, except insofar as it is to property 
which is held to be exempt, to all — (2) interests in patents, patent rights, copy- 
rights, and trade-marks, and in applications therefor; Provided, that in case the 
trustee, within thirty days after appointment and qualification, does not notify the 
applicant for a patent, copyright, or trade-mark of his election to prosecute the appli- 





Glenn, rrard, “Fraudulent og yo and Preferences,” Rev. Ed. 1940, Par. 144. Citing 
Dart vs. Woo » 40 Mich. 399, Amer. Rep. 544 (1879). 
3 Minn. 94 (1859). 

ed. Par. 110. 
Supra Note 41. 
Bankruptcy Act, Par. 70a (2), 11 U.S.C.A. 110; 52 Stat. 879. 
Cooper vs. Gunn, 4B Mon. (Ky.) 594 (1844). 
. Supra Note 5. 
§ tcy Act, Par. 70a. 11 U.S.C.A. 110. 
. 11 U.S.C.A. 110; 52 Stat. 879. 
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cation to allowance or rejection, the bankrupt may apply to the court for an order 
revesting him with the title thereto, which petition shell be granted unless for cause 
shown by the trustee the court grants further time to the trustee for making such elec- 
tion; and such applicant may, in any event, at any time petition the court to be 
revested with such title in case the trustee shall fail to prosecute such application with 
reasonable diligence; and the court, upon revesting the bankrupt with such title, shall 
direct the trustee to execute proper instruments of transfer to make the same effec- 
tive in law and upon the records —.” 


The trustee is vested with title “by operation of law.” This proviso would seem on 
its face to take care of all procedural requirements in vesting legal title in the trustee to 
all completed copyrights.. A decree of a court may be sufficient to be considered an exe- 
cuted conveyance. The source of the title of the trustee is found in the provisions of the 
Act. No conveyance is necessary. His title is a statutory title.5° Yet, as previously pointed 
out, all assignments must be in writing and signed by the proprietor of the copyright. 
The same procedural difficulties as were present under foreclosure actions are presented. 
Must the proprietor sign an assignment to the trustee ? 


From one case involving an application for a patent, the inference may be drawn 
that it is the duty of the trustee to make the proper recordation of his title.52 That was 
a case of an involuntary petition in bankruptcy. The application for the patent was filed 
along with the rest of the debtor's estate. There was no record of this filing in the patent 
office. The estate was closed before the patent was issued. It was held that the patentee 
debtor took legal title to the patent and could bring suit for its infringement. 


That an application for a copyright can pass to the trustee is a recognition of the 
fact that such application is assignable and has monetary value. This provision is in line 
with the policy of the rene te Bd Act in making all assignable assets available to creditors. 
Section 70a (2) was amended to.include assignments by the act of May 27, 1926. Accord- 
ing to Remington®* some courts held prior to that act “that bankrupts retained title to 
pending applications for these rights. The majority opinion was that title to pending 
applications passed to the trustee.” In the language of Heywood-Wakefield Company vs. 
Small :54 


“The amendment of Section 70, 11 U.S.C.A. par. 110, vesting in the trustee 
the title of the bankrupt to an application for a patent is but a restatement of the law 
as it existed prior to the amendment, for at common law the inventor had a property 
right in his invention and, on filing an = he had, under the patent statutes 
the inchoate right to the monopoly to be granted; and there can be little if any 
doubt but that a property right in an application d to the trustee in bankruptcy 

rior to the amendment of 1926.” (Citing Mills Novelty Company vs. Monarch 
Fool and Manufacturing Company, 49 F. (2) 28, 1931.) 


Some decisions prior to 1926 based the trustee’s right to these applications on clause 
(5) of Section 70a, ““— property, including rights of action, which prior to the filing of 
the petition he could by any means have transferred —.”’55 


The proviso was added in 1926 prescribing the procedure for the adopting or 
rejection of pending applications by the trustee. This proviso is a recognition of the fact 
that a pending application might be more of a burden than an asset to the estate. The 
burden of prosecuting the application is certain, the reward is contingent. On the other 
hand, the provision that title must revest in the bankrupt-applicant is a necessary addition. 
The purpose of the Copyright Law, in creating and securing this type of property, would 
be defeated were the trustee’s lack of confidence in the income producing capacities of 
the work to be allowed to defeat the right of the author to the benefits of the copyright. 
The proviso, added by the act of June 22, 1938, that the trustee should have thirty days 


po. S Remington Bankruptcy, Sec. 1179, 1940 ed. 
. No ‘ 
52. H ood-Wakefield Co. vs. Small, 96 F. (2) 496, (C.C.A. 1st 1938). 
ly : ington Bankruptcy, Par. 1183. 
. Supra No % 
55. In ~ Meyers-Wolf Mfg. Co., 205 F. 289 (C.C.A. N.J. 1913). 
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after his qualification to notify the applicant, merely places a definite limitation on what 
could have become a subject of litigation as to what constituted a reasonable time. 


Section 70a places these assets at the disposal of the trustee, so certain extra duties 
are placed upon him by virtue of the possession of such property. The special duty with 
regard to pending applications, a breach of which, by failure to prosecute the application, 
might result in a revesting in the bankrupt, has already been mentioned. Like in cases 
of leases of oil — or farms, the value of a copyright to the assignor who retains 
a royalty interest depends upon the ability and the intensity with which the assignee 
exploits the interest granted. A trustee in bankruptcy, with a working interest in a copy- 
right on his hands, has a duty toward the holder of the royalty interest which will be 
enforced as long as the trustee is in possession of the interest. The courts will imply a 
covenant to exploit the subject matter even where there is not one in the conveyance, if 
the royalties are dependent upon the earnings of the copyright. 


Ordinarily contracts between publisher and author are not assignable without express 
provision in the contract making them so. If the contract is unassignable, it cannot pass 
in bankruptcy.5® A right to approve assignments to be made by the publisher may be 
expressly reserved by the author.5? In such a case the author is entitled to a reassignment 
of the copyright by the trustee in bankruptcy; especially if there is an element of trust 
and personal coalionce in the ability of the publisher which prompted the assignment of 
the copyright. It is proper for the court to construe a contract as too personal for assign- 
ment even where the copyright interest is granted outright.5* The question again arises 
whether the court would have the power to find that a contract was impersonal enough 
in its nature to warrant a taking possession of the copyright by the trustee though a pro- 
vision of nonassignability had been inserted in the contract. The basis for such a holding 
could be that the nonassignable provision was put into the contract for the purpose of 
defeating creditors of the publisher. 


Where there is — provision in the contract for assignment, the trustee may dis- 
pose of the copyright for the benefit of the bankrupt’s estate.5® Most contracts, however, 
are not so definite in their statement that here is a right to assign. In the contract in 
In re Waterson, Berlin & Snyder Company® the assignment was to the publisher “‘its 
successors and assigns.” In a petition by the author for a recapture of the copyright, it 
was held in the lower court that he was entitled to a retransfer on repayment of royalties 
paid in advance and not earned. It was also held that an author had a provable claim 
against the bankrupt publisher for unpaid royalties. 

The alternative relief prayed for in the Waterson, Berlin & Snyder Company case was 
that the copyrights be sold subject to the —— contracts. The lower court did not feel 
called upon to grant this relief. As pointed out above, in dealing with judicial sales on 
foreclosure of mortgages on copyrights that are subject to royalty contracts, it is somewhat 
doubtful whether the royalty contract could be made to bind a purchaser of the copy- 
right, though there is no well reasoned decision showing why this could not be so. The 
English decisions bind the assignee of the trustee to pay royalties on the ground that the 
statute so provides by Section 60 of the nage: gd Act of 1914.6! Before this addition 
to the English Bankruptcy Act, it had been held that the assignee of the trustee was not 
liable for the payment of royalties.® 

But the Waterson, Berlin & Snyder Company case did not end with the decision in 
the district court. In the Circuit Court of Appeals® Judge Augustus N. Hand, with a 
complete review of the authorities, went beyond prior decisions in holding that the 
trustee took title to the copyright, subject to the royalty contracts. The title could be sold 
subject to the same restrictions. After he pointed out that the interests of the estate are 





6 Williston Contracts 5568, Par. 1980, Stevens vs. Benning, (1854) 1 K. & J. 168. 
I . H. McBride & Co., Supra Note 40. 
N.J.E. 22, 66A. 1093 (1907). 


ft 2 KB. 
F. ( ($.D. N.Y. 1929). 
Barker vs. eroknew, iy) 1 K.B. 121. 
. In re Richards, (1: 2 K.B. 33. 
48 F. (2) 704 (C.C.A. 2d. 1981). 
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seriously impaired if a rescission is given, as the lower court had done, Judge Hand showed 
that the interests of the author (composer here) are adequately protected by the imposi- 
tion of a servitude on the copyright. 


An interesting oversight has appeared in the General Orders and Forms for Bank- 
ruptcy promulgated by the Supreme Court. Scheduling of patents and copyrights is 
rovided for on the forms but there is no provision for scheduling the applications on the 
orms, yet applications for copyrights are specifically mentioned in Section 70a of the 
Bankruptcy Act. In Heywood-Wakefield Company vs. Small® the claim was made that 
failure to list an application for a patent in a voluntary proceeding in bankruptcy was 
fraudulent. The court did not pass upon the issue of fraud since it was shown that the 
defendant's case would not be helped were the issue proved.®* In calling the prescribed 
forms “misleading” and recommending their amendment, it was strongly hinted that no 
fraud would be implied from the neglect to schedule the application. 


Claims for infringement of a bankrupt’s copyrights are claims for injury to his 
property, and, therefore, pass to the trustee as part of the estate. On the other hand, 
there is considerable question whether infringement suits against the bankrupt are prov- 
able claims against his estate under Section 63a of the Bankruptcy Act.®* An interesting 
situation was raised in In re Newman® where the bankrupt claimed to be the owner and 
discoverer of an advertising plan. Suit was brought in the state court to enjoin the bank- 
rupt’s use of the plan by one claiming to be the owner of a copyright on the plan. On 
petition by the receiver in bankruptcy, it was held that the suit in the state court could be 
enjoined until the trustee in bankruptcy was appointed. This action was justified on the 
ground that the trustee should be available to protect the interests of the estate. The 
property might turn out to be the property of the bankrupt, and the title passing to the 
trustee be tarnished by the state court’s action. But that ruling did not deny the right to 
prosecute the state case further upon appointment of a trustee. In fact, it was held that 
the stay of the state action should be conditioned upon a prompt prosecution of the bank- 
ruptcy proceedings. 

Cases dealing with patents have held that since the action for infringement is ex delictu, 
it is not a provable debt against the estate. However, the better reasoned authority is 
that these claims are provable.*1 These cases can be classed among the exceptions to the 
general rule that tort claims are not allowable. There has been an enrichment of the 
tortfeasor at the expense of the patent holder and a consequent quasi contractual obliga- 
tion. The general creditors have been benefited to the extent of the profits. The holder 
of the infringed interest should be entitled to share in the distribution of the estate. 
Under this “implied contract” theory, a recovery should be allowed. 


SUMMARY 

A copyright is property. As an asset in the hands of a debtor there exist no insur- 
mountable reasons why it cannot be treated the same as other property in regard to its use 
as an instrument of security. The more recent and better reasoned cases have recognized 
this fact. Certain formalities are required by the Copyright Act in the formation and 
recordation of mortgages upon copyrights. These federal laws must be construed by the 
state courts because foreclosures and executions against property interests are usually in 
the state courts. It is within the | eet of the states to legislate on how to facilitate 
their procedures in directing forced sales of copyright interests. It is in bankruptcy that we 
find the largest field for the use of the copyright as an instrument of security. The Bank- 


. Forms in Bankruptcy, Schedule B-2 (k), 305 U.S. 725. 
Supra Note 52. 
This suit was for infringement. The legal owner (patentee debtor) brought the suit. It 
would give the defendant no right to infringe a patent not belonging to him merely because 
it had not been properly listed and transferred in bankruptcy. 
Bankruptcy Act, Sec. 70a (6), 11 U.S.C.A. 110; 52 Stat. 879. 
11 US.C.A. 103; 52 Stat. 873. 
. 17 F. (2) 509 (C.C.A. 2d. 1927). 
In re Paramount Publix Corp. 8 F. Supp. 644 (S.D. N.Y. 1934). See 49 Harv. L. Rev. 1017. 
Sohift vs. Hammond Clock Co. 69 F. (2) 742 (C.C.A. 7th 1934). Reversed on other grounds 
293 US. 529, 55 S. Ct. 146, 79 L. Ed. 639, 1934. 
. Collier on Bankruptcy, Sec. 1865. 14th ed: (Gilbert) 1940. 
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ruptcy Act has specifically provided for the passing of these interests to the trustee. On 
the whole, the trustee can treat copyrights just like other property of the bankrupt’s 
estate. There are, however, problems caused by the peculiarities of this particular type of 
property which make distinctions between copyrights and other pro necessary. Such 
distinctions concern applications for copyrights, royalty interests, formalities of assign- 
ment, infringement suits, and other matters which make copyrights subject to special rules 
under the Bankruptcy Act. s 
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THE SIXTY-SECOND ANNUAL MEETING OF THE BAR ASSOCIATION 
OF THE STATE OF KANSAS 


WICHITA, KANSAS 
MAY 26 and 27, 1944 


REGISTRATION 
Registration will commence Thursday even ing at 6:00 p.m., May 25, at the Hotel Lassen. 
It will assist the ladies at the registration desk if membership cards are displayed by those 
desiring to register. The various associated organizations will provide their separate regis- 
tration facilities, and wives of members will be registered at a desk provided ol Toy the Local 
Committee in charge of the women’s entertainment. 


THIRTY - EIGHTH ANNUAL MEETING District Courts: 
of the KANSAS JUDICIAL ASSOCIATION (1) Preservation 
(2) Extension of Jurisdiction 


Hotel Lassen, Wichita, Kansas . : Se dics 
May 25, 26 and 27, 1944 ee 
Hon. J. W. Wendorff, President, Leavenworth Selection of Jurors 
Hon. Geo. A. Kline, Secretary, Topeka Question Box 


SUBJECTS FOR DISCUSSION 
Legislative Council affecting District Courts 
Judicial Council THE KANSAS PROBATE JUDGES’ 
Contemplated Legislation ASSOCIATION 
Report of Activities Hotel Lassen 
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THE KANSAS COUNTY ATTORNEYS’ 
ASSOCIATION 


L. L. McLaughlin, Marysville, President 
Hotel Lassen — Mezzanine Floor 
Friday P.M., May 26, 1944 
1:30 P.M.—Registration 
2:00 P.M.—Call to Order—L. L. McLaughlin 
Remarks — Hon. A. B. Mitchell, 
Attorney General 
2:20 P.M.—Naval Intelligence Cooperation 
with County Attorneys. Lt. Jos- 
eph Menzie. U. S. Naval Intelli- 
gence Office, Kansas City, Mo. 


2:45 P.M.—Address—Hon. Douglas Hudson, 
Bourbon County Bar, Fort Scott, 


3:15 P.M.—Discussion: County Attorney’s 
Office Procedure—Led by Howard 
Harper, County yy Oe Geary 
County, Junction City, Kans. 


3:30 P.M. ag s Report—Miss Georgia 
Secretary - Treasurer, 
p toned Attorney, Lyon County 
3:40 P.M.—General Business Session 


THE KANSAS JUNIOR BAR 
CONFERENCE 


Frank G. Theis, Arkansas City, President 


Hotel Lassen — Mezzanine Floor 
Friday, 4 P.M., May 26,1944 


KANSAS SHORTHAND REPORTERS’ 
ASSOCIATION 


Convention Headquarters: Hotel Lassen 
Wichita, Kansas — May 26-27, 1944 


President: Raymond Krutsinger, Lyndon 
Secretary-Treasurer: Lois M. Clem, Ness City 


Friday, May 26, 1944 
9:30 A.M.—Registration 


10:00 A.M.—"“Glad to See You” — Wichita 
Reporter 

10:01 A.M.—"“Glad to Be Here” — Visiting 
Reporter 


10:02 A.M.—Report of Officers 


10:45 A.M.—Report of Permament Commit- 
tees and Discussion 


11:30 iaeaniemaea of Convention 
Committees 


12:00 Noon—Recess 

2:00 P.M.—Discussions 

3:00 P.M.—Noteswapping Session 
6:30 P.M.—Dinner 


Saturday, May 27, 1944 
10:00 A.M.—Address ‘‘National Doings” by 
an executive of NSRA 


10:45 A.M.—Address “Postwar Reporting” — 
Walter Seiler 


11:15 A.M.—“C.S.R. in Kansas”—Hon. 
George Kline 
12:00 Noon—Group Luncheon 
2:00 P.M.—Election of Officers 
2:30 P.M.—Appointment of Permanent Com- 
mittees 
3:00 P.M.—Discussion — Legislative, Etc. 


THE BAR ASSOCIATION OF THE 
STATE OF KANSAS 


Hotel Lassen 
Thursday, May 25, 1944 


6:00 P.M.—Registration, Hotel Lassen 
6:30 P.M.—President’s Dinner for Officers 
and Council 


8:00 P.M.—Executive Council Meeting 


Friday, May 26, 1944 
Sectional Discussions arranged by Committee 
on Sections 
George C. Spradling, Wichita, Chairman 

9:00 A.M.—Registration, Hotel Lassen 

9:30 A.M.—OPA Policies and Practice — 
Amos J. Coffman, Dallas, Texas, 
Regional Enforcement Attorney 
for OPA 


Discussion by: Lawrence Weig- 
and, Wichita; Warren L. White, 
Hutchinson 

10:30 A.M.—Intermission 

10:45 A.M.—New Federal Income and Estate 
Taxes — Ellis D. Bever, Wichita, 
Kansas 


Discussion by: Mark H. Adams, 
Wichita; Edw. M. Boddington 
Kansas City; Henry H. Asher, 
Lawrence 

12:15 P.M.—Luncheon, Hotel Lassen 
(Program and entertainment to 
be announced later) 

2:15 P.M.—General Business Session 
Address of Welcome—Wade W. 
Wightman, President, Wichita 
Bar Association 
Report of Committee on Rules 
Appointment of Resolutions and 
Nominating Committee 
President’s Address—E. C. 
Flood, Hays 
Report of Secretary - Treasurer 
and Recommendations of Execu- 
tive Council—Beryl R. Johnson, 
Topeka 
Committee on Conformity of 
State and Federal Practice—Aus- 
tin Cowan, Wichita, Chairman 
Committee on Amendment of 
Laws and Uniform Legislation— 
Otis Allen, Topeka, Chairman 
Committee on Legal Education 
and Admission to Bar — Arthur 
Humphrey, Junction City, Chair- 
man 
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5:30 P.M.—Adjournment 

7:00 P.M.—Stag Buffet Supper followed by 
Stag Show by Wichita Bar — 
Broadview Hotel Ballroom 

6:30 P.M.—Dinner for visiting wives and 
ladies—Allis Hotel Ballroom — 
courtesy Wichita Association of 
Attorneys’ Wives 


Saturday, May 27, 1944 
Sectional Discussion 
10:00 A.M.—Procedure before Federal .—~ 
and Commissions—W. E 
ley, Wichita. ell Be. 
posed Universal omen g 
ns ER Sl _ Tope 
oan, 
L. Sheridan, Pao! 


11:00 POR Business stem 
Memorial Committee—Judge J 
H. Wendorff, ein 
chairman 
Committee on Illegal Practice of 
the Law—Samuel E. Bartlett, 
Wichita, Chairman 
Committee on Local Bar Associa- 
tions—Willard Haynes, Kansas 
City, Chairman 
Committee on Bar Organization 
—Bernard L. Sheridan, Paola, 
Chairman 


Committee on Selection of Judges 
—Verne Laing, Wichita, Chair- 
man 


Committee on Improvement of 
—— plar, les Os, 

rge item ty, 
Chairman 


Committee on Radio and Public 





Relations — eae E. Russell, 
Topeka, Chairman 

Committee on Criminal Law and 
Law Enforcement—S. C. Bloss, 
Topeka, Chairman 

Committee on Prospective Leg- 
islation—Paul R. Wunsch, King- 
man, Chairman 


Committee on Taxation—Henry 
H. Asher, Lawrence, Chairman 
Committee on Legal Institutes 
—Kirke C. Veeder, Independ- 


ence, 
Special Committee on Restate- 
ment of = gg aso M. Lil- 
lard, Topeka, Chairman 

Committee on Professional Eth- 
ics—E. R. Sloan, Topeka, Chair- 
man 


em on Administrative 
Law and Judicial Administra- 
tion—Lawrence Weigand, Wich- 
ita, Chairman 
seni ce Saal 
itle ions—.; garet 
McGurnaghan, Topeka, Chair- 
man 
Committee on Relationship with 
Abstracters — rt ng M. ‘hee, 
Atchison, Chairman 
Historical Committee — J. S. 
Ruppenthal, Russell, Chairman 
Membership Committee—Everett 
E. Steerman, Emporia, Chairman 
Report of Judicial Council—Jus- 
tice Walter G. Thiele 


Report of Nominating Commit- 
tee 


Introduction of President-Elect 
Final Adjournment 
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CASE COMMENT 
Real Property Boundary Lines 


Action for the recovery of real property. The plaintiff claimed ownership of a five- 
foot strip of ground of which he had been in possession for twenty-eight years but had 
no paper title. Evidence tended to show the true line between the lots, described by 
number only, was five feet west of the fence which was existing at the time both parties, 
by separate conveyance and at different times, purchased the adjoining lots. The fence 
was considered and regarded by both parties as being on or near the dividing line, and 
the trial court found, contrary to denial by the defendant, an agreement between the 

ies accepting the fence as the dividing line. Held: Such fence becomes the true 
dividing line by virtue of such an agreement. Schlender vs. Maretoli, 140 Kansas 533, 
37 P. 2d 933. 

Different situations arise which may occasion problems in the boundary line cases. 


(1) There may be adjoining landowners, not knowing the exact location of the 
true line between their lands, who, by agreement attempt to locate such line as accurately 
as possible and commit error in doing so. Simon vs. Mohr, 127 Kansas 401, 273 Pac. 445. 


(2) There may be a bona fide dispute or uncertainty as to the true boundary line 
and the parties agree upon and acquiesce in a location. Steinhibler vs. Holmes, 68 


Kansas 607, 75 Pac. 1019. 


(3) There may be an uncertainty as to the true boundary and one, or both, of the 

ngewe may put up a fence in the absence of any express agreement that the fence should 

accepted as the true boundary line. Hinnen vs. Artz, 99 Kansas 579, 163 P. 141. 
Kinne vs. Waggoner, 108 Kansas 814, 197 P. 195. 


(4) The owners of adjoining lands may know where the true boundary line is and 
ly change the visible line from the true boundary. Bailey vs. Brown, 125 Kansas 
149, 264 Pac. 35. 

Adjoining landowners may establish a permanent boundary, thus effecting a transfer 
of the land between the true boundary and the visible line by adverse possession or by 
parol agreement followed by acquiescence, and in some states ly mere acquiescence for a 
sufficient period. 

In order to perfect title by adverse possession the possession must be actual, visible 
or notorious, hostile or adverse, exclusive, and continuous by one person or by persons in 
privity, for the period required by statute. Burdick on Real Property, Sec. 229. 


It has been held that one who occupies land beyond the true boundary by mistake, 
without any intention to take and hold land beyond the true boundary or to claim land 
which does not belong to him, will not acquire title to such land by adverse —— 
Scott vs. Williams, 74 Kansas 448, 87 P. 550. Such occupation of land “will not ripen 
into title or set the statute of limitations in operation for the reason that there is no 
intention on the part of the occupant to exercise, or on the part of the owner to suffer, 
any dominion beyond the true line, wherever it may be.” Shanline vs. Wiltsie, 70 Kansas 
177, 78 P. 436. However, in Steinbruck vs. Babb, 148 Kansas 668, 84 P. 2d 907, in an 
opinion by Hutchison, J., the court said “that mistaken belief with an absolute claim of 
title may make the possession adverse, but that claim of title must be absolute and not 
conditional, and the true owner must have notice of the hostile intent.” It would seem, 
however, that such notice need not necessarily be an affirmative declaration that he 
(adverse occupant) is treating the existing fence as the true line and renouncing any 
other boundary even though the true boundary be other than the existing fence, for in 
Peterson vs. Hollis, 90 Kan. 655, 136 Pac. 258, it was held that, “The fact that he has 
the possession puts the adjoining occupant on inquiry as to the extent of his right, and 
so long as he does nothing inconsistent with an assertion of absolute ownership his neigh- 
bor can derive no advantage from assuming that he claims only the land to which he has 
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a paper title.” The question of intent is for the jury. Kyte vs. Chessmore, 106 Kan. 
394, 188 Pac. 251. 


It is no longer a matter for contention as to whether one who fulfills the require- 
ments of adverse a acquires an indefeasible title. This comment is not intended 
to exhaust the field of adverse possession except in its relation to the problems arising 
over boundaries. 

It is a general and well-settled agers val of law that an uncertain or disputed 
boundary line between adjoining tracts of land may be permanently and irrevocabl 
established by a parol agreement followed by acquiescence. Sonata Jurisprudence, Vol. 
8, sec. 73, page 797. It has been held that the parol agreement is binding and that the 

uiescence is not necessary. Lecomte vs. Toudouze, 82 Texas 208, 14 S.W. 1047. 
Other courts have held that acquiescence for a sufficient period of time is evidence of a 
ptior agreement, such an agreement being implied from the acquiescence. Turner vs. 
Baker, et al., 64 Mo. 218, 27 Am. Rep. 226. 


In the cases in which the boundary and ownership of the land is established by 
adverse ion the question of the statute of frauds does not arise, for by the opera- 
tion of the statute of limitations the remedy of the true owner is destroyed and his rights 
against the one in possession are cut off. Also, where a party has acted upon an admis- 
sion inconsistent with the evidence in such a matter as to injure him by allowing the 
admission to be disproved, such as improvement on the land, a boun will be estab- 
lished which vie ere to transfer land without violating the statute of frauds. ‘The 
statute was le to prevent fraud, and the courts have not felt themselves called upon 
to adhere so closely to its letter as to facilitate and encourage the very evil it was framed 
to prevent. * * * The doctrine of estoppel is as old as the statute of frauds, and, as such, 
a part of the law of the land.” Taylor & Mason vs. Zepp, 14 Mo. Rep. 482, 55 Am. 
Dec. 113. But in the cases of parol agreement, acquiescence, or parol agreement followed 


by acquiescence the question then arises: Why 1s the parol agreement not within the 
statute of frauds? 

In Baldwin vs. Brown (1857), 16 N. Y. 359, Seldon, J., stated that he doubted 
that the doctrine of establishment of boundaries by long acquiescence is based upon the 
idea of any agreement either express or implied. He continued, “If acquiescence for a 
great number of years in erroneous location is obligatory — the parties merely as 


evidence of a previous parol agreement, then it must follow that any other proof estab- 
lishing such an agreement would be equally conclusive upon them. * * * It seems 
impossible to hold that a mere parol agreement, adopting a line different from that 
described in the deed, is obligatory, without violating the statute of frauds, both in 
letter and spirit. * * * The acquiescence in such cases affords ground not merely for an 
inference of fact, to go to the jury as evidence of an original parol agreement, but for a 
direct legal inference as to the true boundary line. It is held to be proof of so conclusive 
a nature that the is precluded from offering any evidence to the contrary.” In 
Steinhibler vs. Holmes, supra, where owners of adjoining tracts of land orally agreed 
upon and acquiesced in a Secale. the court held such to be binding on the parties, 
saying: “Such an agreement, followed by possession, is not obnoxious to the statute of 
frauds. The agreement is not viewed as one passing title; but it is viewed as an agree- 
ment fixing the location where the estate of each is — to exist.” And in Peterson 
vs. Hollis, supra, the court said, “Fhe statute of frauds is said not to apply because the 
contact is not one for the conveyance of real property — it does not involve any transfer 
of title.” 

Thus it is reasoned that the agreement does not operate to transfer title in the land 
but to ascertain and establish a permanent and irrevocable boundary line which, in effect, 
transfers ownership. In Kansas, it would seem that there must be an express agreement, 
for in Hinnen vs. Artz, 99 Kansas 579, 163 P. 141, the court held that a long acqui- 
escence in a boundary line would not create an estoppel where the evidence did not con- 
clusively establish a prior agreement on the boundary. And in Kinne vs. Waggoner, 108 
Kansas 814, 197 Pac. 195, the court held “that adjacent landowners are not estopped 
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to dispute the accuracy of a boundary line which by mistake they have long treated as 
such (true boundary).” 

How long must the ee of acquiescence be? In Sheldon vs. Atkinson, 38 Kansas 
14, 16 Pac. 68, it was held that an agreement and acquiescence in a boundary line “for a 
period equal to the statute of limitations” established a permanent boundary. But in 
Steinbibler vs. Holmes, supra, it was held that the acquiescence need not be for the 
statutory period for adverse possession to be effective. One of the cases cited as authority 
for this holding was Lecomte vs. Toudouze, supra, which decided that an oral agreement 
followed by eighteen months’ possession was binding on the parties and by dictum stated 
that the oral agreement unsupported by acquiescence would be binding also. It was held 
in Welborn vs. Kimmerling, 46 Ind. App. 698, 89 N.E. 517, that an agreement on a 
common boundary acquiesced in for more than six months estopped the adjoining owners 
from repudiating their agreement. Such holdings, however, seem to depart from the 
reasoning employed to hold that the contract was not within the statute of frauds. The 
better rule would seem to be that there must be acquiescence for a reasonable period in 
order to take the contract out of the statute of frauds. 

It is generally held that where the parties know the exact location of the boundary 
and purposely deviate the visible boundary therefrom the contract is within the statute of 
frauds and ineffective. In Bailey vs. Brown, supra, the Supreme Court likened such a 
case to the cases in which the agreement and acquiescence was based upon an uncer- 
tainty and dispute as to the true location of the boundary. However, in the Bailey case 
the parties changed the fence from the true boundary line for the purpose of building a 
dike and improving the lands for the mutual benefit of the parties which should have 
established a basis for estoppel thereby taking the contract out of the statute of frauds. 

Who may make an agreement for the location of a boundary? In Kastner vs. Baker, 
92 Kansas 26, 139 P. 1189, where the husband agreed upon > ieundier and acquiesced 
therein and later conveyed the land which had been a homestead the court held that the 
agreement by the adjoining landowner, the defendant, and the husband, without the joint 
consent of his wife was ineffectual. It has been held, however, that the authority of a 
husband to act for his wife may be shown by circumstances. Kinne vs. Waggoner, supra. 
The question might arise as to whether the wife's right could be cut off by adverse pos- 
session, the agreement and acquiescence being binding on the husband. In Orr vs. 
Hadley, 36 N. H. 575, it was held that a parol agreement as to boundary was not binding 
upon the mortgagee or those who claim by the mortgage. 

In the principal case the court found an express agreement from the evidence the 
plaintiff testifying that the defendant stated, “I ain’t going to make a fuss about a foot 
or two; we will leave the fence where it is,” in spite of the fact that the defendant 
positively denied ever having such a conversation with the plaintiff. In light of the fact 
that the Supreme Court has held that there must be an express agreement and that the 
effect of the contract is to transfer title to real property without a writing notwithstanding 
the reasoning that such transactions are not within the statute of frauds, it seems danger- 
ous that one’s rights in real property should be left to the discretion of a jury or trial 
judge in the weighing of evidence. Especially does such a doctrine seem hazardous when 
we reflect upon the uncertainty and fallibility of human testimony. 

JOHN ANDERSON, JR. 
University of Kansas Law School 
Class of 1944 
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CASE NOTES 


Liability of Water Companies to Private Individuals for Loss by Fire 
Due to Insufficient Pressure 


Defendant is a corporation which entered into a contract with the city of Mt. Vernon, 
Illinois, by which it agreed to comply with an ordinance of that city passed in 1902 pro- 
viding that the defendant was to supply water to and maintain the pressure at a certain 
figure. The plaintiff, a corporation, lost a $400,000 bakery by fire due to the failure of 
the defendant corporation to maintain the water pressure at the minimum set by the ordi- 
nance. The plaintiff corporation sued on the contract with the city, in tort, and for viola- 
tion of the city ordinance. Held: no recovery on any of the ds, Consolidated Biscuit 
Co. vs. Illinois-lowa Power Co., 1939, 303 Ill. App. 80, 24 N.E. (2nd) 582. 

The court based its decision on certain postulates, saying, “There is no privity of 
contract between the resident and the water company and no public duty on the part of 
the water company as to the resident; he has no right of action either on the express con- 
tract with the city or in tort.” The failure to furnish an adequate supply of water is at 
most the denial of a benefit; it is not the commission of a wrong. The ordinance was not 
passed to protect the individual citizen and its violation was not prima facie evidence of 
negligence. 

A majority of the states and the Supreme Court of the United States are in accord 
with this decision. German Alliance Insurance Co. vs. Home Water Supply Co., 1912, 
226 U.S. 220, 33 Sup. Ct. 32, 42 L.R.A. (n.s.) 1000; H. R. Mock Company vs. 
Rensselaer Water Co., 1928, 247 N.Y. 160, 159 N.E. 896, 62 A.L.R. 1199; Prindle vs. 
Sharon Water Works, 1926, 105 Conn. 151, 134 A. 807; Atlas Finishing Company vs. 
Hackensack Water Co., 1932, 10, N.J. Misc. 1197, 163 A. 20; Tipton vs. Sparta Water 
Co., 1933, 57 S.W. (2nd) 793, 165 Tenn. 647. 

Two states, Florida and North Carolina, hold recovery possible in both contract and 
tort. Mugg vs. Tampa Waterworks Co., 1906, 52 Fa. 371, 42 So. 81,6 L.R. A. (n.s.) 
1171; Florida Public Utilities Co. vs. Wester et al., 1942, 7 So. (2nd) 788, Fa.; Guardian 
Trust & De posite Co. vs. Fisher, 1905, 128 N.C. 375, 38 S.E. 912. 

One state, Kentucky, holds recovery possible on contract only. Kentucky Utilities Co. 
vs. Farmers Co-op Stockyards Co., 1932, 426 Ky. 403, 54 S.W. (2nd) 364; Harlan 
Water Co. vs. Carter, 1927, 220 Ky. 493, 295 S.W. 426; Prestonbury Water Co. vs. 
Dingus, 1937, 271 Ky. 240, 111 S.W. (2nd) 661 ; Paducah Lumber Co. vs. Paducah Water 
Supply Co., 1889, 89 Ky. 340; 13 S.W. 249, 7 L.R. A. 77. 

Only one case has been before the Kansas courts and that was over a half century 
ago. Mott vs. Cherryvale Water & Manufacturing Co., 1892, 48 Kan. 12, 28 Pac. 989. 
One other Kansas case has been before the federal courts. Seen, Trust Co. vs. 
Topeka Water Co., 1904, 132 F. 702. Both of these cases were decided on the theory that 
there was no privity of contract. In neither of these cases was the question of negligence 
considered. 

It would seem that the courts which are in the minority have the better of the argu- 
ment for the following reasons: 

1. Law is that which is convenient for people at any particular time. 

2. In many states, in which the doctrine of Lawrence vs. Fox, 1959, 20 N.Y. 268, 
is law, the beneficiary is allowed to sue even though he knows nothing of the promise 
made in his behalf. Kansas is in this group. Anthony vs. Herman, 1875, 14 Kan. 494; 
Kansas Pacific Railway vs. Hopkins, 1877, 18 Kan. 494; Burton vs. Larkin, 1887, 36 
Kan. 246, 13 Pac. 398; Weld vs. Carey, 1927, 122 Kan. 666, 253 Pac. 235; Ross vs. 
Haddam State Bank, 1923, 113 Kan. 213, 214 Pac. 94 Jacob, the Doctrine of Lawrence 
vs. Fox in Kansas 1 Kan. Bar Journal 261. 

3. “Whenever one person is by circumstances placed in such a position with regard 
to another that everyone of ordinary sense who did think would at once recognize that if 
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he did not use ordinary care and skill in his own conduct in regard to those circumstances 
he would cause danger of injury to the person or property of another, a duty arises to use 
ordinary care and skill to avoid such danger.” Heaven vs. Pender, Court of Appeal 1883, 
11 Q. B.D. 503, p. 509. See also Cardozo’s opinion in Glanzer vs. Shepard, 233 N.Y. 
236, 135 N.E. 275, 23 A. L.R. 1425. “Growing out of a contract, it (the duty) has none 
the less an origin not exclusively contractural.” 

4. There would be little point in providing in a contract between the water com- 
pany and the city that a certain pressure must be maintained unless it were the intention 
of the parties to benefit the individual citizen from loss by fire, for the citizen loses 
directly; the city only indirectly. So the intent to benefit the citizen is clear enough. 
Guardian Trust & Deposit Co. vs. Fisher, 1905, 200 U.S. 57, 26 Sup Ct. 186; Prestonbury 
Water Co. vs. Dingus, Supra. 

5. The true test in negligence cases of this kind should be — prevision of harm. 
—- vs. Long Island R.R. Co., 1928, 248 N.Y. 339, 162 N.E. 99, 59 A.L.R. 1253. 
Certainly it is foreseeable that if the water pressure is not maintained harm is likely to 
occur to someone in case of fire. In fact as said in McPherson vs. Buick Co., 1916, 217 
N.Y. 382, 111 N.E. 1050. “The more probable the danger the greater the need of 
caution.” 

6. Ever since Coggs vs. Bernard, 2 L. Raym. 909, one undertaking to do something, 
even gratuitously, is liable for not exercising ordinary care and skill. In most of these 
cases the water company has undertaken to furnish water to put out the fire but because 
of insufficient pressure the property was destroyed, as in the principal case. Cole et al. vs. 
Arizona Edison Co., Inc., 1939, 86 P. (2nd) 946; Florida Public Utilities Co. vs. 
Wester et al., supra. 

7. The citizens rely upon water being available for protection, and are lulled into a 
feeling of security thereby. ‘Diligence was owing not only to him who ordered but also 
to him who relied.” Glanzer vs. Shepard et al., supra. Citizens feel that fire protection is 
one of the benefits to be derived from paying higher taxes. 

8. A water company invites people to use its water and thereby implies that it will 
maintain a certain pressure. Prestonbury Water Co. vs. Dingus, supra. 

9. Water companies are sometimes said to be engaged in a public calling. “If the 
company proceeds under its contract, constructs and operates its plant, it enters a public 
calling. It invites the citizens and if they avail themselves of the conveniences in making 
other personal arrangements for a supply of water then the company owes a duty to them 
in the discharge of its public calling and the neglect by it of the discharge of the obliga- 
tions imposed by charter or by contract with the city may be regarded as a breach of abso- 
lute duty and recovery may be had for such neglect.” Guardian Trust Co. vs. Fisher, 
supra, and Glanzer vs. Shepard, supra. 

10. Most states hold that an individual can sue to compel the water company to 
supply water. Why the difference in case of fire? Pond vs. New Rochelle Water Co., 
1906, 183 N.Y. 330, 76 N.E. 211, 1 L.R.A. (n.s.) 958; Planters Oil Mill vs. Monroe, 
Waterworks and Light Co. et al., 1900, 52 La. Ann. 1243, 27 So. 684. 

11. Third parties may maintain an action for ee because of a duty arising 
out of contractual obligations. Folsom vs. Lowden et al., 1943, 157 Kan. 328, 139 P. 2nd 
822; Baxter vs. Ford Motor Co. et al., 1932, 168 Wash. 456, 12 P. (2nd) 409, 88 A.L.R. 
521; Slavin vs. Francis H. Leggett & Co., 1935, 114 N.J.L. 421, 177 A. 120. Jenree vs. 
Street Railway Co., 86 Kan. 479, 121 Pac. 510. It seems just as essential for a city to 
supply water to its people as it is to furnish transportation facilities. The distinction made 
is not convincing. 

12. A city in maintaining a fire department supported by taxes and the water com- 
pany agreeing to supply sufficient water pressure to fight fires is a type of insurance pro- 
viding for the equal distribution of the risk. 

Kipp GIMPLE 
University of Kansas School of Law 
Class of 1946 
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Usury as a Defense fo Negotiable Paper 


Grotius defined the term “usury” in these words: “If the compensation allowed by 
law does not exceed the proportion of the hazard run, or the want felt by the loan, its 
allowance is neither repugnant to the revealed nor the natural law; but if it exceeds these 
bounds it is then oppressive usury, and, though the municipal laws may give impunity, 
they can never make it just.”! Certainly then, usury is not wholly a modern problem 
though the modern definition varies somewhat from the classical quotation above. A 
modern workable explanation of the term “usury” may be expressed in these words: 
“Contracting intentionally for a higher rate of interest than that fixed by statute for the 
use of money or, in some cases for the use of something the value of which has been 
fixed by the parties in money...” “Interest” is an amount to be paid for “the use of 
forbearance of money ...”? It may be noted that two factors are necessary to constitute 
usury, namely: a loan and the taking of more interest than the law allows. When these 
two factors are existent, the law pronounces the intent of the acting party to have been 
corrupt.5 

Usury laws are of two general classes: first, where the entire instrument is void ab 
initio; secondly, where the statute causes either the whole of the interest or a part thereof 
to be invalid, but leaving the contract valid as to the principal. The great problem involved 
is to ascertain the effect these various statutes have _ the rights of a holder in due 
course. It is quite generally held that when usury is found in the inception of a bill or 
note, it is a valid defense against a holder NOT in due course; but whether or not usury 
is to be taken as a real defense depends upon the construction placed upon the particular 
usury statute involved.* Three lines of thought have developed in our jurisprudence. 


The first line of thought? is that usurious instruments are wholly void both as to 
principal and interest. Usury is here considered to be a real defense. The logic of the 
reasoning is that an instrument that is made wholly ineffective at inception must not be 
given life simply because it comes to rest in the hands of a holder in due course.® It 
should be noted that when a statute declares an instrument void it usually is susceptible to 
two meanings, that is, either to be construed along narrow lines so as to be unenforceable 
only between the parties, or broadly construed so as to be without effect as against the 
entire world. The states adopting this line of reasoning hold to the broad interpretation to 
the consequent detriment of the holder in due course. 

The second line of thought® is to the effect that the instrument is void only as to the 
interest when the statute provides that all interest is forfeited. This interpretation is at 
present the rule in the majority of states. Conflict arises here as to whether the defense 
of usury is a real or personal one.1° 

The third approach! declares the instrument affected with usury void only as to the 
excess interest over the legal rate. The states adopting this view also differ as to whether 
usury is a real or personal defense. The reasoning of this latter view may be aptly stated 
in the following phraseology, “a contract which is declared void by statute because usuri- 
ous in part is as to such usury a nullity and although negotiable in form, no currency in 
the market and no innocence or ignorance on the part of the holder can import validity 
to it. . ."12 Where statutes do not expressly void the instrument entirely or partially, but 
merely set up a penalty it may be assumed to be generally held that the legislatures in 
enacting such legislation were not intending to burden unduly the flow of commercial 





State v. Multnomah County, 10 Pac. 635; 13 Ore. 289, (1886). 
Page on The Law of Contracts, Sec. 961, p. 1703. 

Page on The Law of Contracts, Sec. 961, p. 1704. 

Scott vs. Lloyd, 34 U.S. 118; 9 L. Ed. 178, (1825). 

Reed vs. Coale, 4 Ind. 283, (1853), p. 288. 

8 Am. Jur. Sec. 582, p. ; 

. Adopted by New York, Connecticut, and Utah. 

Sabine vs. Paine, 166 App. Div. 9; affirmed 223 N.Y. 401, (1918) 119 N.E. 849. 

Adopted by Alabama, Arizona, Florida, California, Washington, D. C., Georgia, Illinois, 
Idaho, Iowa, Minnesota, Mississippi, Montana, Maryland, Michigan, Nebraska, Nevada, New 
Jersey, New Mexico, North Carolina, North Dakota, South Carolina, South Dakota, Texas, 
Vermont, Virginia, Wisconsin, Wyoming. 

10. James M. O; 4 Ed. of Law of Negotiable Instruments _ 


DAMA Crs 





Sec. 177, PP 310. 
vania, Indiana, and Kansas. 


. en, . 
11. Adopted by West Virginia, Missouri, Delaware, Kentucky, Pennsy. 
12: Eskridge vs. Thomas, 79 W. Va. 322; 91 S.E.7; (1916). 
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paper; therefore, of necessity, a bona fide holder in due course should be protected. Some 
states have by statute expressly made usury a real defense ;!° others just as expressly have 
relieved bona fide holders of this defense.1* Perhaps the best conclusion that can be drawn 
as to a general rule on the problem is that drawn by Mr. Williston who states: ‘““There 
is no uniformity on this question, and the effect of usury as a defense in any particular 
case can be determined cay by examining the applicable local statutes . . .”"15 


In 1896 with the birth of the Negotiable Instruments Law, new problems on this 
question of usury arose to plague the courts of those states who by interpretation or under 
express statutory provisions had held usury to be a real defense. Judges were faced with 
declaring the effect of Section 5516 and 5717 of the N.I.L. upon their local statutes. 
Was state legislation repealed by implication? Answers were and are yet varied. 


An eminent writer!® has said that the framers of the aforesaid sections of the N. I. L. 
have included all forms of illegality, that it has been almost uniformly held that under 
authority of Section 57, a holder taking in due course cuts off all defenses of illegality, 
that is, except those states holding the instrument to be wholly void at inception because 
of usury. e conflict, however, continues to rage. Proponents of the ‘void at incep- 
tion” theory assert that since the instrument is void at inception by statute, it cannot 
given life by the N. I. L.19 


Mr. Brannon points out that such argument overlooks the fundamental purpose of the 
N. I. L. which is intended to give a holder in due course all the rights which appear on 
the face of the instrument; further, that often invalidity in inception is no defense under 
the N.I. L. as exemplified by sections 14 and 16 dealing with the problem of delivery 
and the issuance of incomplete instruments. Mr. Brannon reaches the conclusion that, 
“Where there is an innocent holder suing a party to the illegality, it seems that the 
— are all in favor of the holder who is not a party to the act and he should be 
allowed to recover unless the statute plainly indicates the intent of the legislature to make 
an instrument illegal in inception, void in the hands of the holder in tae course . . ."’20 
It seems to the writer that if we realize that general statutes attempt to protect the maker 
from exploitation, and the N. I. L. has as its purpose the protection of the holder in due 
course, then, conflict is inevitable; but the assumption may safely be made that at present 
the prevailing view is that the passage of the N. I. L. did not repeal prior statutes provid- 
ing for the nullity of instruments tainted with usury. This assumption is not illogical for 
revocation by implication is a principle not favored in law. One state?! has expressly 
stated that the N. I. L. has not affected her usury statute in any degree; others”? have made 
the same conclusion clear. 


The conclusion may be drawn that the question as to whether the N.I.L. was 
intended to cut off only personal or all defenses — real as well, must be left for the states 
to decide. Courts have reached their decisions after careful consideration of hardship, of 
equities, of intent of the parties, and of the state laws upon the subject.28 


Probably it will be well for us to examine briefly the position which Kansas has 
taken upon this vital problem. Kansas adopted her statutory stand in 18894 and to this 
day has not waivered in her decisions. Justice Valentine, even before the statute of 1889, 
had in the case of Day vs. Walker, 16 Kan. 326 (1876), given the present interpretation 


13. Alabama, Massachusetts, South Carolina. 
14, L.R.A. 1918C 777; 12 Ann. Cas. 1150. 

15. Williston, Negotiable Instruments, 1931, p. 117. 

16. “The title of a person who negotiates an instrument is defective within the meaning of this 
act when he obtained the instrument or any signature thereto by fraud, duress, or force or 
fear, or other unlawful means, or for an illegal consideration, or when he negotiates it in 
breach of faith, or under such circumstances as amount to a fraud.” 

“A holder in due course holds the instrument free from any defect of title of prior parties, 
and free from defenses availabie to prior parties among themselves, and may enforce pay- 
ment of the instrument for the full amount thereof aga nst all parties liable thereon.” 

18. Brannon’s Negotiable Instrument Law, 6 Ed. (Revised by Beutel), 1938, Sec. % 

19. Mortgage Security Corporation of America os, Looe Hall, 191 ALR. 125, (1880). 

, e w, , Vv’ utel), ; . 55, p. 616. 
21. Sabine vs. Paine, 223 N.Y. 401; 119 N.E. 849 (1918). 4 » . 
22. Manufacturer pad and Merchant’s Bank of Kansas City vs. Twelfth Street Bank, 16 S.W. (2) 

Farmer’s State Bank of Texhong, Oklahoma, vs. Clayton National Bank, “Ww. 
23. Beutel. University of Pa. Law Review, April, 1935, p. Yaa. a 


17. 








24 
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of our law in these words: “... we have no statute making it illegal to contract for usuri- 
ous interest, or to pay or receive the same; our statute provides merely that no person shall 
recover in any court more than (ten) per cent interest; all sums in excess thereof shall by 
the court be counted as payment on the principle . . .” This statement was reaffirmed many 
times during the early period and in opinion after opinion it was expressly stated, “. . . the 
defense of usury cannot be set up against a negotiable promissory note while in the hands 
of an innocent indorsee who purchased before maturity ...”25 The recent case of Atlas 
Acceptance Corporation vs. Spurgeon, 154 Kan. 290 (1941), 118 P (2d) 535, reaffirmed 
our sixty-five-year position upon the a of usury as a real defense. It might be 
pointed out that the provisions of the N. I. L. and of Chapter 41, Sec. 103 of the General 
Statutes of 193526 are in complete accord as to the protection to be given a holder in 
due course. 

It must be remembered that usury is only one of many forms of illegality of negoti- 
able paper; usury can, however, as the writer has attempted to illustrate, be a trouble- 
some obstacle in the reaching of uniformity in the law of negotiable paper. Clearly the 
words of Justice Porter are quite applicable in a discussion of this subject, that is, 
“.. actual uniformity in the law of negotiable instruments will remain a dream more or 
less iridescent ; substantial uniformity is all that can be hoped for . . .”27 

HERBERT J. PETERSON 
University of Kansas School of Law 
Class of 1945 


. Holden vs. Clark, 16 Kan. 346, (1876). 
Rahm vs. Bridge Compan 16 Kan. 530, (1876). 
% aren of *. aw 18683, . 33, 8.3; G.S. 1868, ch. 51, 8.3; L 1872, ch. 134, 8.2; L 1889, ch. 
8.3; 3 . 41- 
; foliday State Bank vs. Hoffman, 85 Kan., 71, (1911); 116 pac. 239. 





illegality as a Defense Against a Bona Fide Holder in Kansas 


“Once a negotiable instrument has been set afloat in the channels of trade in due 
course, the maker is absolutely liable thereon, and it is immaterial to whom he is required 
to pay, so long as in paying he extinguishes his indebtedness evidenced by the note.”! 
This is a terse statement of the extent to which the statutes and decisions in Kansas have 
protected the bona fide holder in due course. 

With the exception of forgery,? illegality is not a real defense against a holder in 
due course in this state. This defense is extinguished as between er and bona fide 
holder irrespective of equities between the original parties. If the maker of an instru- 
ment tainted at its inception alleges that the holder is not a bona fide holder, the burden 
of proof shifts to the holder to show he took the paper in good faith, for value, without 
notice, before maturity, and, in the usual course of business,® but having successfully 
advanced such proof, the holder is entitled to the proceeds of the instrument‘ and the 
maker must seek recourse, if any, from the payee. 

In Underwood vs. Fosha, 96 Kan. 240 (1915), two sage red notes were exe- 
cuted by Fosha and deposited by him with one Quantic to be delivered for stock in a 
blue sky company when Fosha had satisfied himself of its prospects. The notes were 
wrongfully obtained from Quantic and they passed into the hands of a bona fide holder 
and then came into the possession of the plaintiff who had notice through his agent. 
The note in question was negotiated before maturity but was acquired by plaintiff after 
maturity. The court permitted recovery on the ground that since the past-due note 


1. Justice Dawson. First National Bank of Hoisington vs. Greathouse, 114 Kan. 908 (19238). 
2. See G. S. oss) sec. 52-223. 
3. Tredick vs. Walters, 81 Kan. (1910). 
G. S. os) sec. 52-509: “Every holder is deemed prima facie to be a holder in due course, 
but when it is shown that the title of any person who has negotiated the instrument was 
m is on the holder to prove that he or some person under whom he 
claims acd the title as a holder in due course.” 
. G. S. (1935) sec. 52-507: “A holder in due course holds the instrument free from any defect 
of title or prior parties and free from defenses available to prior les among themselves, 
and may enforce payment of the instrument for the full amount thereof against all parties 


liable thereon. 
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passed through innocent hands before its maturity and thus was freed from equitable 
defenses, it was of no consequence that plaintiff should have knowledge of its original 
infirmities. Said the court: “If a third party can not take commercial paper from an inno- 
cent holder free from equitable defenses because such third party knows of its original 
infirmities, then the rights of the innocent holder are greatly restricted. His market for 
such paper would be limited to those who like himself had no notice of its original infirmi- 
ties."5 Thus it would appear that the maker’s defenses are permanently lost after the 
negotiable instrument has passed into the stream of commerce and may not be re-erected 
except where the instrument gg lodges in the hands of the payee, who, of course, 
is a party to the inceptive defect. Query: what would be the result if the consideration for 
the notes had been against public policy ? 

Some states do not hold with Kansas that illegality is no defense against the holder. 
The argument is not unplausable that public policy demands an instrument tainted with 
fraud or illegality should be absolutely void, but the Kansas courts are more interested in 
protecting the bona fide holder than the victim of a fraudulent or illegal transaction. An 
examination of a few Kansas cases will prove interesting. 

G. S. (1935) sec. 17-1239 _ that it shall be unlawful for any person to 
take within the state any written obligation for which securities or interest in securities 
shall form part or the whole of the consideration unless the nature of the consideration 
is stated on the face of the obligation. A note made in compliance with the statute is 
specifically declared non-negotiable.?_ Between the original parties thereto, a promissory 
note which does not show that it was given for stock is void. Fidelity State Bank vs. 
Evans, 129 Kan. 199 (1929). It is also invalid in the hands of an indorsee who takes 
with notice. National Bank of Topeka vs. White, 133 Kan. 490 (1931). First National 
Bank vs. Heilman, 62 F. (2d.) 157 (1932) held that notes given for the deferred pur- 
chase price of 10 acres of land in Oklahoma which did not bear a statement of the con- 
sideration as required by S. L. Kan. 1929, sec. 17-140 were enforceable in the hands of 
a holder in due course. The rationale of this statute is identical to that of G. S. (1935), 
sec. 17-1239, above. 

It is to be observed that the statute prohibits the taking and not the making of the 
obligation. Any person who shall take any note, obligation or promise in writing for 
securities, or interest of any kind in any kind of securities without complying with the 
requirements of the act, is liable to the party injured in a civil action for any and all 
damage sustained by the injured party. Thus the maker who has been compelled to pay 
on a note to a holder may recover from the payee who wrongly negotiated the note. 

General Statutes (1935) sec. 57-102 makes it a misdemeanor to take any written 
obligation for which a patent right shall form part or all of the consideration unless the 
obligation bears on its face the words “given for a patent right.” Between the original 

rties and in the hands of an indorsee who takes with notice, the note is void. Yuncker 
vs. English, 121 Kan. 425 (1926). 

In Nyhart vs. Kuback, 76 Kan. 154 (1907)?° promissory notes had been given for 
patent rights without compliance with the provisions of G. S. (1901) secs. 4356-4358 
relating to the registration of patent rights. The notes were acquired and collected by 
an innocent purchaser. The maker was permitted to recover from the payee the amount 
of such notes and interest. In accord is Merriam vs. West, 114 Kan. 131 (1923). The 
consideration for the promissory note in that case was an interest in an oil lease which 
was sold without the necessary permit from the charter board.!1 The bona fide holder 


recovered from the maker. 
The Fidelity Savings Bank (endorsee) took a promissory note knowing that it had 


The First National Bank of Hoisington vs. Greathouse, 114 Kan. 903 (1923). The defense of 
the maker here, however, was lack of consideration. 
R. S. (1923) sec. 14-1219; repealed L. 1929, Ch. 140, sec. 28, July 1. 

. See part (2) of the above statute. 

This case involved a renewal note which did not have the necessary statement on its face. 
See part (3) of the above statute. 

Age's a aa vs. Kuback, 88 Kan. 649 (1913). The present citation of this statute is G. S. 
11. Ch. 153, L. of 1919, and sec. 9469, G. S. (1915) prohibited such sale and made it a felony. 
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been given to the Industrial Mutual Insurance Co. by the maker in payment of pre- 
miums, O.G.S. (1935) sec. 40-1207 required that premiums for insurance of this type 
must be paid in cash. The court denied recovery because plaintiff bank could not show it 
was a holder in due course. Fidelity Savings Bank vs. Grimes, 156 Kan. 55 (1942). 

Fraud is not a defense against a holder in due course. Lewis vs. Dodson, 151 Kan. 
632 (1940). The proceeds of a sight draft obtained by fraud cannot be followed into 
the hands of an innocent holder. Benjamin vs. Welda State Bank, 98 Kan. 361 (1916). 
A draft imports a consideration, and the fraudulent representations of the drawer in pro- 
curing it is no defense as against a holder in due course who acquired it without notice 
of the fraud. Bank vs. Harford Bros., 116 Kan. 262 (1924). 

A number of cases have held that where the maker relied upon fraudulent misrep- 
resentations of the nature of the paper he was signing and would not have signed if he 
had known that the paper was in fact negotiable and would bind him personally, this 
was no defense against the bona fide holder, who acquired the paper in due course of 
business. Grant vs. Isett, 81 Kan. 246 (1909) ; Bank vs. Grennan, 116 Kan. 442 (1924). 

There have been a number of Kansas cases in which the consideration for the note 
was against public poli, such as notes given to stifle evidence, to purchase whiskey, or 
to hide a bank’s defalcations, but these cases involve only parties to the illegality or 

ies who took with notice.!2 The presumption may be raised that the defense of 
illegality would not have prevailed against a bona fide holder. 

Material alteration is a partial but not a — defense. “... but when an instru- 
ment has been materially altered and is in the hands of a holder in due course not a 

to the alteration, he may enforce payment thereof according to its original tenor.” 
G. S. (1935) sec. 52-906.18 

“No bona fide endorsee of negotiable paper purchased before due shall be affected 
by any usury exacted by any former holder of such paper unless he shall have actual 
notice of the usury previous to his purchase. But double the amount of such excess 
incorporated into negotiable paper may in such cases, after payment, be recovered back 
by action against the party originally exacting the usury, in any court of competent juris- 
diction.” G. S. (1935) sec. 41-103. 

The Kansas rule protects the holder in due course and may punish at least one of the 
parties to an illegal transaction by making him pay. 

JOHN SCURLOCK 
University of Kansas, School of Law 
Class of 1945 


12. Cutler vs. Fry, 240 F. 238 (1915); Hagan vs. W gitington, 7 Kan. A. 74 (1898); Friend vs. 
n. 444 (1877 


, 52 Kan. 139 (1893); Glass vs. Alt, 17 Ka , 
13. Manne Bank of Topeka vs. Davies, 143 Kan. 542 (1936); Cross vs. Aubel, 154 Kan. 507 
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5707 Cherry Street, Kansas City, Missouri 


Country Style 


By R.S. BARNETT 
































New Guinea 
Dear Barney: 
Please send me a complete set of A.L.R. 
—collect—what am I saying? Someone 


sent me a copy of The Bar Journal, and I 
enjoyed reading about those in service, and 
where they are. 

I hope to get back in another year or so, 
and then maybe we can do more business. 


I hope this finds you in good health — and 
enjoying lots of business. So far I haven't 
seen any Topeka lawyers — or otherwise — 
in over a year. 

I understand that Shawnee County leads 
the list in number of lawyers in service. 

Please remember me to anyone who 
remembers me — and to you — the best of 
everything. 

Sincerely, 
RALPH W. OMAN 

Hdgq. V Bomber Command 
A.P.O. 929 
c/o Postmaster 
San Francisco, California 


Topeka — Sen. Walter Jones, of Hutch- 
inson, will probably rerun for the senate. 
He says that if he does not run .. . a manu- 
facturer from Hutchinson will probably 
run. It has also been reported that Rep- 
resentative Paul Wunsch, ex-speaker of the 
house from Kingman, might make the 
same race. 


Senator James Cassler, of McPherson, is 
expected to make the race for his seat in 
the senate. Cassler filled the unexpired 
term of Senator Ruppenthal who is in the 
army. McPherson folks say that he will 
probably have no opposition, especially in 
the primary. 

Senator Kirke Dale, of Arkansas City 
and president-pro-tem of the senate, will 
again make the race for the senate. He 
will probably be opposed by George Tem- 
pier, an attorney and ex-representative 

rom that district. 

A. B. Keller, an attorney from Pitts- 
burg, has filed for the Republican nomina- 
tion for state senator. Senator Robert 
Lemon, a Democrat, now holds that seat 
and is expected to run for his old position. 

Steadman Ball, senior member of the law 
firm of Ball, Lowry and Page, and city 
attorney of Atchison, has announced as a 
candidate for the Republican nomination 
for state senator. He would replace Sena- 
tor Albert Cole, who does not expect to 
run. 

Senator Rolla Coleman, of Mission, has 
announced that he will be a candidate for 
re-election. Coleman has served for 16 
years as chairman of the senate tax commit- 
tee and is considered one of the best tax 
experts in the state. If he returns he will 
be “dean” of the Kansas senate. 

Congressman Frank Carlson has an- 
nounced that he will be a candidate for 
re-election. It was thought by many that 
he might try to run for the U.S. senate. 

The Democrats seem to be hard up for 
a candidate for governor. Evan Griffith, 
Manhattan lumberman and banker, has 
been mentioned, as has Harry K. Allen, 
Topekan and former supreme court justice. 

One of the most lively races developing 
is that of supreme court justice to succeed 
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Chief Justice Dawson. Allen B. Burch, of 
Wichita, who has practiced law in federal 
and state courts for 20 years, has an- 
nounced for the position. Senator Charles 
W. Garrison, of Garnett, has received the 
unanimous endorsement of the Anderson 
County Bar association. William B. Norris, 
city attorney of Salina for 20 years, is an 
active candidate for the office. Beryl R. 
Johnson, former state commander of the 
American Legion from Topeka, is in the 
race. A. M. Johnston, Riley county attor- 
ney and a nephew of former Chief Justice 
William A. Scott, has the endorsement of 
several county bar associations. 


A.P.O. 885 
April 21, 1944 
Mr. R. S. Barnett 
5707 Cherry Street 
Kansas City, Missouri 
Dear Barnett: 

Last evening I was out for dinner at the 
home of Sir B. L. Mitter, Advocate Gen- 
eral of India, and he was complaining that 
he could not even find out where to buy 
American law books, principally ‘interested 
in text books and books on political science 
in our country. 

Instead of considering that he was lucky 
to be so situated law books salesmen could 
not come around and rob him every few 
months, he considered it quite a hardship, 
and I promised to try to get enough 
information to him, so that he would at 
least know what there was for sale, and 
who had them for sale. I do not know just 
what he would be interested in, but I know 
that you normally have a little pamphlet 
or booklet listing some of your choicest 
bait, and thought you could probably send 
me one, and I will pass it on to him. I 
do not know anything about what the 
possibilities are of getting anything of that 
nature through to India, if he decided to 
buy any, and I do not know just what type 
of financial arrangements will be necessary, 
whether it would be C.O.D., probably 
payment in advance after calculating in 
oo costs. So along with this 

et you can give me that information 
and I will also pass it on. 

It won't be long now till the next bar 
meeting, and I do not remember whether 
it is at Wichita or Topeka. I would like to 
be there, and I expect to attend one in 
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1946. But I don’t have much idea, I will 
be available for any _— to that time. 
Give my regards to any of my friends 
you may see. 
Sincerely yours, 

Jay W. ScoveL, 

Major, ].A.G.D., 

pe oa Advocate 


Senator Kirk Dale married Mrs. Thelma 
Henderson at Kansas City, Mo., on March 
28; at this writing Kirk is still honey- 
mooning at New Orleans. This being late 
in April, and I haven't seen Kirk since his 
marriage, but do, without his a 
venture the opinion Kirk got away early 
in order to get back on the job, with the 
thought in mind that in his absence George 
Templar might work a rabbit’s foot on 
him and convince the people he should 
go to the Kansas Senate in place of Kirk. 
I don’t know what the importance is to 
this race, nor do I know why so many peo- 

le keep talking about it. I hear from the 

ys who know that George could have 
the a Court job. He could have had 
the job on the Corporation Commission ; 
in fact, George, as I get it, was offered 
everything but what he wanted, and that 
is to go to the Senate. The above is all 
subject to what the people may say in 
August. 

Earl Wright of Arkansas City was home 
a few days before his departure to the 
South Pacific. He likes the Navy — and 
how! He rates a J.G. 

Don Hickman of Arkansas City has 
been 18 months in Africa. On his recall 
home he came back in an airplane with 
General Eisenhower, flying 27 hours non- 
stop from wherever he was in Africa to 
Washington where he now is with J.A.J.D. 

The Wichita lawyers who are interested 
in land Titles and Abstracts meet every 
Friday at Wolf's Cafeteria to discuss ways 
and means to simplify abstract require- 
ments, and unify all title problems in an 
attempt to help each other. Wilber Jones 
is the chairman of the group. They hope 
to publish something in the way of a book 
the Bar will adopt as a guide. 

Wade Wightman, president of the 
Sedgwick County Bar, told me all Com- 
mittees had been appointed to carry out 
the plans for the State entertainment. Looks 
like all the wheels had been greased, and 











are ready to roll. George Powers says there 
will be a show; that’s good enough for me. 

Clair Hyter of Hutchinson was in Kan- 
sas City recently on a matter of business. 
The business was not completed, and I 
think Clair left somewhat disappointed and 
rather disgusted at the world in general. 
Goes like that sometimes, Clair. 

I saw Ray Nelson in Kansas city on his 
way back from Chicago, en route home to 
Hiawatha. 

Jack Renn of Arkansas City is home on 
a medical discharge. He has reopened his 
office, says it seems good to be back on the 


job . 

Ralph Hope of Atchison has announced 
his candidacy for the Legislature from 
Atchison County. 

I saw Burney Dunham of Chanute in 
Wichita recently. After talking to me about 
the Bar meeting, he went right over to 
engage a room for the meeting. 

George Breezley is back at Gerard, hav- 
ing left the Army on a medical discharge. 
I have not seen George, but I hear he has 
opened the office. 

Arron Coleman of Hutchinson has not 
been very well recently. I understand he 
has been confined to his home, and still 
was the last I heard. 

First time in 22 years the Circuit Court 
of appeals has held court in Topeka. The 
term opened there Monday of the week of 
April 24. The trains were late, due to 
flood right of way, and the Judges did not 
get in on time to go through with the 
schedule. The Shawnee Bar gave the 
Judges a special treat in the way of a ban- 
quet and general homecoming. Some of the 

ar from Wyandotte went down. I was 
to go, too, but got delayed at the last min- 
ute. I haven’t much of a report on the 
meeting, inasmuch as I missed it. 

Some of the boys will remember Jess 
Dalton, who went to Mexico City to enter 
the office of Basham & Ringe. Jess sent me 
an announcement of the birth of a baby 
girl a few weeks ago. This might be, for 
any of the Bar anticipating a trip to 
Mexico an item worth remembering. Jess 
is always glad to see any Kansan and if 
he treats you like he did me, there won't 
be much in Mexico you don’t see. 

Lester Morris is opening an office in 
Wichita for the general practice of law. 
Wishes and wants all his out-of-town 
friends to come to see him. 


HasH 
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This Hash column will not be much this 
time for two reasons: so many away, noth- 
ing much happens; the next reason being 
I have not been around with usual regu- 
larity ; find some trouble getting from place 
to place. 

I saw Howard Payne and Chauncy Little 
busting down Walnut Street in Kansas 
City, Mo., recently. They both looked like 
they were full of business. 

O. D. Gregory of Osborne has been 
sick for some time; heart ailment, as I got 
it. I hope Omar gets to going again right 
soon, completely recovered. 

Dave Fink, also of Osborne, has been 
home sick for the past year. He doesn’t 
seem to improve much; in fact, gets a little 
worse from time to time. 

I found George Barrett of Pratt out of 
town on my last visit to Pratt. This is 
unusual for George as he doesn’t like to 
leave home. 

John Dukady is acting referee in bank- 
ruptcy during the absence of Harry Miller, 
who is in the Navy. This is a part of the 
office of Carl Rice, who at the moment is in 
Washington. 

Judge McCamish and Cy Long are with 
Jim Cubbison. All are holding down the 
office hoping Blake Williamson will get 
home and eventually practice law. Seems 
Blake got home for Kansas Day, then hur- 
ried back to the Army Post to recuperate 
from the arduous duties involved in poli- 
tics in Topeka. 

Tom Palmer is in with Dave Carson at 
Kansas City, Kansas. Seems Dave has a 
couple of unruly young ladies in his office 
who have to be kept busy. Tom, I think, 
helps pile on the work in Dave's absence. 

I hear lots of politics around, but noth- 
ing that indicates any definite news — lots 
of speculation. 

Ted Metz of Lincoln was in Kansas City 
not long ago — called the home; as usual 
I was on a trip. 

I almost ran over Bert Church recently 
in Kansas City while he jaywalked across 
Grand Ave. I understand Bert now ranks 
a Major and is stationed at Kansas City. 

Lew Hasty called up while in Kansas 
City, and we had a good visit. Lew is still 
with the War Department in Washington. 

My old friend, Joe Brady, over across 
the river from Kansas City, Mo., on what 
we call the Kansas side, is revitalizing his 
office with a bunch of new law books, new 
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cases, and getting himself all primed and 
framed, as he puts it, to handle more law 
business than ever, and I expect he will 
do it. 

John Rhodes, formerly of Hutchinson, 
Kans., died here in Kansas City about April 
15. John went out to Hutchinson after the 
last war, with Eustace Smith, then he later 
became associated with John Beeching, now 
dead, and Bill Burnett, later he went to the 
Attorney General's office under Charlie 
Griffin, then later came to Kansas City 
with Bouersock and Fizzell. John got to be 
the President of the Missouri Bar Associa- 
tion, after distinguishing himself in a good 
many big law suits. 

Al Cole announces for Congress from 
the First District on the Republican ticket. 
Colie says he hopes he can floor Bill Lam- 
bertson. This, the wise guys say, is in the 
cards. 

The Martindale lists 25 attorneys in 
Harvey County, of which the Judicial 
Council lists 11 in the service. In the 
opinion of Sid Nye, this percentage stands 
very near the top in Kansas for lawyers in 
any one county. Sid also avers that of the 
few left, six are vets of the other war. Sid 


prepared quite an interesting article on the 
Harvey County Bar. 
Lt. Col. Dick Wells from Manhattan 
I saw recently in the Columbian Bldg., in 
a. looking for Hall Smith. I saw 
1 


T 
Hall later; he said he had missed Dick, 
much to his regret. I saw Lewie Richard- 
son at the same time, home on leave from 
the Navy. He looked fit and proper after 
seeing a good deal of service at sea. 

Judge Bill Skinner of Stockton I ran 
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into recently in Topeka. He had been 
back, I think he said, in Indiana where 
he has a farm. While we chatted a min- 
ute, Judge Dean McElhenney came along, 
all of which added to the visit. 

Harold Bolton is back in Abeline after 
being rejected by the Army on account of 
physical disability. 

Jerry Driscoll has opened, or will open, 
an office in Hays under the firm name of 
Driscoll and Driscoll. Seems his nephew, 
Dick, when he gets out of the service will 
occupy the Hays office. 

Fan Seeley, formerly of Russell, married 
a chap from back East, in the service. 
Seems after that he was transferred to 
Great Bend, where they now reside, and to 
keep her hand in, Fan is helping in the 
Russell, Lewis, Obee office. Congratula- 
tions. I am sorry he is not a lawyer, I 
would get to know him better. 

Montgomery County Bar had Ellis Bever 
come down from Wichita to talk on income 
taxes recently at an Institute held at Inde- 
pendence. About 50 in attendance, all 
spoke highly of the benefit, and a good 
many thought the Institute should be kept 
alive and going. Sorry I did not know 
about it sooner, I would have come down. 

Jim Dye has left Topeka and the Tax 
Commission, opening an office with Ellis 
Bevers in Wichita under the firm name of 
Bever, Dye & Mustard. 

Johnnie Eberhardt has left for the Navy. 
George Seifkin will put out the next issue 
of The Journal with the help of George 
Powers, who I understand has talent in 
most all directions, and uses them when 
he can help. 
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Thirty years of one’s life is a great deal to 
write into the Supreme Court reports of Kansas. 
Yet that is what our Chief Justice, Hon. Chas. 
S. Dawson has been and is doing. Many of us 
will miss those rugged and determined opinions, 
that directness of approach, that care for those 
who would not care for themselves. His opin- 
ions have a tendency to search into the inward 
things, sometimes to hurt a little or to make us 
more proud of our work, but never to question 
the ability, sincerity or understanding of the 
writer. 
* 


Our Chief has earned his vacation, his privi- 
lege after a completed work, to return to those 
things which he may most enjoy. Perhaps it 
will be upon those Kansas lands he loves so well 
and which will reward him for his love. In any 
case every Kansas lawyer, every Kansas judge 
and a host of others wish him many more years 
of life's best. Younger lawyers could well make 
a study of the decisions of this great Justice 
and learn well the principles he expounded. 

* 


“He who does only what the law requires has 
not yet rendered a service to his community.” 


* 

A new day is dawning for the lawyers of 
America. That it will be a good day all should 
agree. Beginning with that premise we will 
make it such a day. 

* 


Daring days must lie ahead. Just as daring as 
any the Bar of the land has ever known. Cer- 
tainly we cannot expect the days of a rail split- 
ting Lincoln. Yet they will be just as new as 
when he rode from place to place with his 
saddlebags and law books. As our boys face 
new trials, new hazards, new weapons in the 
world’s greatest effort to save intact a free peo- 
ple, so lawyers must look straight ahead into 
danger zones for their profession. 





Could it be that we have come so to worship 
the god of money that we sometimes forget the 
sound foundations of our profession? Could it 
be that the effort of survival has become so great 
that we have fallen from the pedestal of heroic 
service to our fellowman which so often has 
characterized those who have gone before? 
Somehow we must believe that those of our 
training will rise in might to destroy the evils 
of which the writer to the last Bar Journal com- 
plains. Nobody will restore the profession to its 
place in the future of our country except the 
members. We can be sure of that. 
* 

Our problem is to take new conditions and 
mold them into a finished product worthy of all. 
Thus will public confidence return. 

* 

Our editor has gone to war. Before he left 
he made sure that this issue of the Journal 
would be ready. He left so quietly that few 
knew of his time of actual departure. He will 
make a good representative for us in the war. 
Meantime we must carry on at home. 


* 

“An eye for an eye, a tooth for a tooth.” In 
some such manner Scripture describes what shall 
happen to the one who sins against his fellow 
man. At the same time a “cooling off” period 
was provided for one who killed his neighbor. 
A haven of refuge was fixed where the killer 
might be safe from an avenger until danger of 
a second and unthoughted killing had passed. 

* 

We are witnessing some unusual things. An 
Atlantic coast state is attempting to abolish capi- 
tal punishment. Kansas, so long recognized as 
an exponent of the new scripture, has gone 
through something which couldn’t have hap- 
pened a decade ago. Almost without complaint 
or objection, three men have walked upon a plat- 
form and been carried away limp and lifeless. 












286 


It could be the war which has cheapened the 
spectacle; it could be because apparently neither 
had a single ground for leniency or a claim for 
popular attention; it could be that we of Kansas 
have determined that the best remedy is to 
remove the sore entirely. Almost no one seems 
to have any regret. Wonder what the preacher 
could say. “God has given; God has taken 
away.” No not that. Perhaps this: “God has 
given. Man has destroyed himself.” 

* 

This is not a brief against capital punish- 
ment. But it will be most interesting to observe 
just what effect the new order will have on 
major crime. 

* 


Did you ever talk to anyone an hour before 
the rope was slipped around his neck. I have. 
Three times. No fear. No repentance. No 
worty about the hereafter. As one said, “A 
minute will end it all.” I wonder. As the bodies 
of two weaved in that indescribable quivering 
and swaying from the hips, as the other drew 
taunt from the searing electric death and then 
relaxed with a final spasmodic thrust I won- 
dered who was the brave man. Surely not the 
two-hundred fifty pound sheriff of Allegheny 
County who trembled for days afterward and 
whose eyes were sunken from sleep which was 
denied him. When someone asked him why he 
did not resign as sheriff and hangman he 
replied, ‘I need the money.” Yet he did not 
see the men fall through the trap door to their 
death. He only pressed the button, from a con- 
cealed location, when the signal that all was 
ready was given. 

* 


Many consider life imprisonment without 
hope of reprieve or pardon to be worse than 
death. Who knows? Perhaps by taking away 
the power of the executive to commute a sen- 
tence and to pardon or parole except upon cer- 
tain proof that someone else did the killing and 
sending might help. I do not know. Some 
think that the years of self pity, and remorse, 
wakeless nights in thoughts of deed done, 
hopeless separation from society and finally slow 
but certain lonely dissolution is more punish- 
ment than the death penalty. Again, who knows? 


* 
But this is a hard boiled day. And the judge 
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who shows any emotion at prescribing death 
simply “hasn't the guts.” 
* 

Mr. McGinnis, in a very fine article in the 
last Bar Journal says, “But the judiciary cannot 
rise above the level of the bar. It has always 
been recognized as a truism that a government 
of our kind can never rise above the level of 
the people. . . . Our Courts will never rise above 
the level of the profession which supplies the 
membership of the courts.” Not quarreling 
with Mr. McGinnis but did you ever see a 
mediocre lawyer ascend the bench and in a 
very short time become an outstanding judge? 
Or an ordinary citizen blossom into a great 
governor? Isn't it possible that there is some- 
thing in the office which draws out what is 
best or worst in the individual ? 


* 

You will soon be turning toward Wichita 
for the state meeting of the bar association. 
Surprises? Maybe. 

* 


On the desk is a bulletin written by Walter 
L. Pierpont, tax expert of Nebraska, which says: 
“Will it take a Pearl Harbor to jar us from 
our sleeping sickness in local political affairs? 
At the last city primary (Omaha) eighty out of 
every one hundred eligible voters did not 
bother to vote. At the city regular election 
there was an improvement. Thirty-six out of 
one hundred voted. The primary is the ‘Key- 
stone’ of all politics. It is the gate where 
the candidate enters for inspection and elimina- 
tion.” What is said about Omaha may be true 
of your city. Are you doing anything about it? 
Should a lawyer do anything? 

* 

What is happening to our jury system in 
Kansas? It can’t be laid entirely to the war 
because the need for jurors had dropped appre- 
ciably before. 

* 


A man on a bus (you hear everything there) 
remarked the other day: “I used to have a lot 
of business in the courts. But I got tired of 
lawyers putting things off so I just settle and 
save now.” Oh procrastination, how many a 
fine law practice have you buried! 

* 

That's all just now. 
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@ Yes, Garden Plots CAN defeat 
the enemy—Food is ammunition. 
This year, there should be no idle 
soil ... no idle time that could be 
turned to food production. This job 
of raising food is a vital one to the 
war effort. Tremendous quantities 
of food are sent to our boys overseas 
besides the gigantic consumption 
here at home. So, it will be neces- 
sary for all of us to help this year. 
Plan your Victory Garden now. 


THE GAS SERVICE CO. 









































“Long, long years [ve rung the curfew 

JSrom that gloomy, shadowed tower; 

Every evening, just at sunset, it has 
tolled the twilight hour; 

J have done my duty ever, tried to do 
tt just and right, 

Now Pm old I will not falter,— Curfew 
it must ring to-night.” 






ALR. Editors 






nc ring the 
~GASE LAW CURFEWS 





7. thrilling poem, illustrating fidelity to duty 
and quick action in meeting an emergency, is 
again brought to mind by the annotation in 146 A.L.R. 
on page 1463 under the title, “Curfew in war time.” 

The annotation contains the recent U.S. Supreme Court cases 
upholding the proclamation of the Military Commander for the 
Western Defense Command requiring that certain nationals and 
persons of a certain national ancestry be within their place of 
residence between the hours of 8:00 P.M. and 6:00 A.M., which 
period was referred to as the hours of curfew. 

This is an illustration of the type of annotation, and the 
speed with which the questions are covered, with exhaustive 
briefs, in the various volumes of AMERICAN LAW REPORTS. With 
over 14,000 of these questions now completely briefed in AMERI- 
CAN LAW Reports, A.L.R. has earned the reputation as a great 
source of detailed information. 

The spirit described by the poet in “Curfew Must Not Ring 
To-night” is equally applicable to the zeal with which the A.L.R. 
editors brief for the profession the practical questions arising 
from day to day. 


For information write 
The Lawyers Co-op. Publishing Co., Rochester 3, N. Y. 
Bancroft-Whitney Company :-: San Francisco 2, Calif. 
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The Famous 
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WALTER SCHIMMEL 
Manager 
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fA Double-Rarreled Reason 


why you can’t afford today, to overlook 
the ‘Federals’ when you are seeking ap- 
plicable case law — 


The Federal Courts are now constantly pass- 
ing on matters that formerly were largely 
confined to State Courts — The Federal 
Courts are reflecting the case law of the 
state of origin! 


To determine how the Federal Courts have ruled on any question 
use that modern and always up-to-date medium — 


The New ” Life-Time” 
FEDERAL DIGEST 


Only one place to look! 
Modern pocket-part service does away with all supplemental volumes 


Ask for full particulars 
including a picture of the set in color 


WEST PUBLISHING CO. SAINT PAUL 2, MINN. 
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Nighttime is about the best time a service man 
has to call home. That’s a good point to remem- 
ber when you feel the urge to make a Long 
Distance call between 7 and 10 p.m. ...If x 
isn’t important, we hope you won’t make it. 


Please let the men in service have 
firet call on the wises. 
SOUTHWESTERN DEM. TELEPHONE 00. 





‘eee & @&@ & * * * 
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STAY ON THE BEAM! 







Good advice in flyint}—or runnin3, down a case 
or statute. 


Any Shepard owner will tell you that a straight 
course through the months and years is one of 
the outstanding qualities of this fine low price 
service. 


To these tens of thousands Shepard’s has come 
to mean far more than a fine and efficient ser 
vice. It has Rained some part of that affection and 
respect that men accord the faithful and trusted 
servant, 











For Shepard stays on the beam. Owners learn to 
trust the unfailin3, performance of this service— 
day after day—year after year—with its surpris- 
ingly small cost of maintenance and simplicity 
of use. 











The unique style and lon}, life—all have had a 
part in establishin3, its priceless reputation. 






Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1944, by The Frank Shepard Company 
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“1 live in those ltttle outlet bexes around your home ... se 
'm always there, ready te do your cooking, washing, 


ironing, lighting, operate the radio and do countless 
other little tasks that make life more pleasant and easy. 


“T'm a regular servant, close by at all times and ready te 
enewer your call in a jily. And since my servant's 
quarters consist of that little outlet box, I'm never in 
the way. 

“And just in case you wonder how | can do this... the 
answer fies in the work of 800 employees of K. G. & E. 
who are always working te keep me veady, keep me 
in trim, keep me waiting for your slightest demand and 
able te jump to do your 
bidding at 186,000 miles 
@ second.” 


Reddy Kilowatt 
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wits KANSAS % «® ELECTRIC COMPANY 


Llectvicty s Cheaper 
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Jppearanee ie Me 


ARROW SHIRTS 


77 HE Place To Go For The 
Brands You Know! 


KNOX HATS 





CLOTHING COMPANY 
HART-SCHAFFNER-MARX TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teust5 ss. 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 
Affiliated with The Central National Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trast Officer 











Roe 39 The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 
at the Jayhawk; Topeka’s newest and finest hotel. 


* 300 Mod ttractive ° Con Easy to find 

odern attractiv venient, 

* Air Conditioned Coffee ° Reasonable, moderate rates 
Shop and Dining Room 


© Complete Banquet and Ball 
© Garage and Theatre in Room Facilities — Roof 
connection Garden 


voll JAYHAWK norm JAYHAWK rorms 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


eS 





Barney L. Allis, President Frank L. Ripple, Manager 

















